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Thbb, T4 B ALHRNNE =FOHFNEZREL TCWEHEEIZ, 42—
RAOND, ElE. B4 YV T 4 DEIATERNWY A7 03 H D,

2 mEIEL [FSE 25 RIZBWT, [HIFRIEEMT) 2 RDOTNDH & ThHDH, ZNIZ
LV, AREtDE EHENER TE R -720 . FEHERFAE L 5A10, THIFRE
BT 2B, 7480 —ZiFzabohd, £E, v vV 7 0 ORI TE 720
VYRI5,

3RBIE FIZE] 27 RITBWT, SR B OEFIRBIZ OV T ERNDNH D Z &
Th b,

B EMENRERIEICOWTIR, ¥ e LTIEIRHRARFETH S LEBSLTWD
M, BAREIC S =H AR ERGF S 2 b, WELH-T- V) EFITSEOE T
V2 7 TR CE 2o T,

& KFEHEICREN T, BEEZRET 2REEZAND T —ADBE,

& OREENTA B D—THD 100% 24105, B = FHMRERIEET 2 M b
HZEFFEEEEZIT VD,

& SREOLE. AREFTITHENEL, EERVH® THRLTERVWGE, TE
DAMERERE TRIF BT 21TV UTE TS TT Tk L 72T O o fhEbis <
hEEAT D 2 ENTE DL LTS (PG FRREEAREIESR 15 50), MhFHE T,
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HHOSRSHOFEMOMBEIZE L T, ZhE TR L 9 BRFEFNRE L S0,
o2t oRBEICOW T, ENoMEE LTEY EiFsbnsd Evno Lot
BREFEDOBEE L THFDLNDIENENoT,

& BUEE, PEEENS AARBREOEMN TV ENEWEDCHB TN TR LHE
BT LTW5, 2O, AFRZHREIN TIEIZERM L TV D3N 2
TN e, AREECHIARBENS LWEFZD LT OHT LI IRl b
RENFET BN,

TA T AR OBEIAR DRSO T, B 7 U > 7 Tldkkix ZRRENRTFEL T
WA ZENHERTE -, BARBEIZE - T b KE 2L, THGBUF OB T8
M7 A& AN EOREGAE T DO, EH L, SSWREEFHBICRENZITIT 5
Ny ZEIZe D LDEMND o7, BRIOBENR S o L HENOMEIIITAD KD
WEHZWET L EDRMETH D,

BARR e E LTid, RESLITO 4 81ICEHSND,

1 B, 4B AZBONKE L Ea—2 AT 5B, ANHEENRWED
HHTENONFEREAREIEOND 2 L ThH D,

25 B, EEREAE LI ESR S, v YU T o BERO BB (5%) 23EH &
DT —ANHHZETHD, HBLIUT—TEDOuA YU T ¢ BHERLIF Tl &Gk ZTED
THEH RN ETh D,

3RBIE. A AROE 2T DEITH LOEMA A - T &8k a 78
THEH AW Z EThD,

4 HEIE, WHBUFIZE 5T, 742 A OBERIEE L S5 FIERER O
EOWNRRRD (ERETHZ ENNEN, FIIRTRVE) 2L, Hikic Ko THil
EOERRLTFRIDM —INTNRNI ETh D,

T A & AT O TR, Bl ANE BB BLUE STV D, BlE T 5 HR A,
EIEHANOGEIIBERT 5 Z LR TE A (AISHIE 9 55), HlIREAN 05 A X FRTOFF
RIS ([FIGRBIEE 10~16 55) . F7o. BHEINICEEY T 25 A1, BTGB
FHNLETH Y | EBFIMEE LM FBERERS) 3. 74 B AZK O 5k
T D (RSB 17~19 %),

®& Hiff- oo T7 48 ABKORHOBIZ, ZHMRIZOWT, AEEEHRM
O, ZRHIBNTRWE oA Y T 4 2548752 E0RBOLARWE VW fREA
ST TCRNEETET L — A0, BBEEEARTarya—XIZROMRE A5
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ZERTERY (BFIAE BRIRA TR O 77238 38R O5 7 own
TNPRLLEDRT 2B EHELTWDGLERLE) RORNEEHET L5 — A
&L BHHIRICEALTO F 7 7ANREL . T4 8 ARKI 228G 5720128 KA
KREREZEESEOLND 2 EREV, ZbORBEIT, HIRSCERMIZED Y 72 < %
LTV,

TA B AR T LTHEH L LD &4 L, HLOEIRS A>Ty
7o, FMUHNAETIIBREZREOONRWNE LT, BBEESTIIHIT TRk
WTr—=2AbH D,

Bfi - 2 oo DT A& ARKOBEROBEZ, PEFEORNEFELEARDERZ KD
bNDr—ARE MABIIZE > T, 7420 ARMORERITHEL SN D ER
(ERETDHENRDH L0, FRRTLVD) BNEZR L7728 HIRIC K > THIEOE
ARFRENT I TORNE WS BENETC TN D,

(P EEAE AR EBRSE]) (1985425 A 24 H) MES4L, 200241 H 1 H»
5 [ EEMR N AEBEE]) ST IS T D2, B RIZBSEBIOFREIZL S
EARRIND T —2ADD%D, FIZIE BRfl TIEEAOMMOED R 720 b B
53, 10FEZBATIERORVEVIFRERRINTNDL I ENH D,

HEEHINT A 2 A2 ZRET 256004 Y U 7 0 ORI OWNTIE, BAAT
. THAE A Ofis L OGRETFR AT OMREFR]) (2k 0, MlkEHEEEEL L
Tor=r7uA% V7 4 28T D, TOHETS%EBR TITRHRNEDH
ENFHEL TV, UL, FHEEFEANIFEIE S, BIE#o A YU T ¢ ORERIT
FEINLNZ LT TN D,

L L, 94 B ZAEHOREOBIC, FBEEERNL —EORRUFTLuA
YIVT4EZBOTHELRRNT—ANRD D, FREIIEDRVWEBHENTET, 71
YUT 4 EENTERNWZD, RETHEZESOEEIINE>T, oAV I T 1 ¥
R RSRER S 2 2B20VREBICH 2, FI2E JKINOABHEERTrA ¥ 7
1 BERED 3%LLT LR bW EOFERFIN R T,
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EWVIIRTLTH D,

HA Y YT 4 OWFNESIT Y To > TR, £, T4 & AR & M7 BUR O psigs 6
THRER L, BB YRS EBA ML L T, MBGENEORITE T 5, £D 5 2T, 4
EEHR CTHIMNEEOT R Z2 L 5O LERDH D, IMEEEREOHNEDORLH LI L
TMEICH T = v VMV TND EF XD,

24 Y YT o OWIEEITIR D B ZRREE L, KESLITO 3 sIcEN s
Do

1 mBIE, 28O A YT 4268050 & LEBRIC, M O/MEERLR Tl
TERNWE LT, ZTMTTHEHZIRNENSHETH D,

2 AEE, HEEE R OMHEEICBE LT PE OREEITWVMIBLT 20, HEEZH L2
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& ZLEOUAVIT AL L LY L LIS, fiFOAMEERR CIZRE TX Zon
ELTHEEERDTHEL o Tlcdd, ikET 501, RBMHETFOL L%
Foh—>E >R BB & BT TR e SR 0nEFIRSH - 7-,

& oA YYT 4DOESITONTIE, HIKICE > THEDIRZ FR R L%, MBHE
ERELTWDr—2b b5, #lz1E, b & BlhicEs T 2IREHEH G 0N
BREeOMBEITKEAT, rA YV T 4 X2@Z2RBOTHLXRWVIRMBAELTND
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& Fifi ) ONTDTA R L AT YT 4 EEEAT O IR, HGTBUNOR
BEPIEN , oD DT A 288 & | i HTORES 2 0 ENRH D, FEBRITIT,
Fhi & PNEMETHLFEORMBERH 5,

4 PE

TA B RESOEIREED 2D NBIREIZOVWT, 2009 4 10 ALK, TE
WMIRHEZNEZMBISGK S K STHDOa P4 > b PE ERBE L, RN LT PE
HBE LS EToEEnALND,

PE REMALIL, V—~r v a v 72 EonTICHEBEFAFTHHE L 4 kroRR
TR % EhE 9 572 DJFHE AT 25 FEO—o2 L LT, FMFEROF#HOL & T
W L RS TICE M SN TE I EDEMR R IND Z e dH D, SEIOET
U7l RN, AR, BEIZB W T, b ORBEER S 417z, PE RERRLICER
HREIZ DWW T, HAER PE & HREM PE D2 SO X A TORENRH 5,

PE REABLICAR 2 R & LTiE, RESBLTFD 3 sIcEN SN,

1 B, A48 v —RESOHIFREED DD NBIREBIZOWT PE EREIN
%L, PEICEET 2252 PEIIRET LG Ch D LAl s, HETHEBSNLD
AREE B 5,

2 REIE, HAE LK OHES O PE RBEICR DI AN WOEEOMETH D, H
SR KO ICBI LT PE SREZ RO TR T 272, HRZHELZRVRY, =AY
TAEEERDTH LR,

3 4 H X, PE BREREBLUCRE T 2 T BUFOMIEMESIES TH Y | HlEoEH OFE W
P, REDOANTE « N EIr bR TN E W IETH 5,
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® 201047 A 26 BT CHART S iz TSRS RT3 2 MBUZ B3 2 BBl O [alEE &
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E] KOSEEEOS IR (EFF[2010]75 &) 1[ZHBWT, PE DEFRICBE L TFEL
WEIR 2SR &7,

& HARBENSOHME T, BHHEAN L OFBEPEE I TORN T —ARE N
7, HARME OF@EKNES T D LTSN —ANRNE 25D, Lo
FRPGEFED /23T, EO X IR GAICPE & L CGRET A E W) REICBE LT, H
ARACANFHEPFES> TND I ENERE L THETFLNTVD

® JbntiiClE. PE RRERRBLOMIE L IREEHEB O OREMBEL 2 —KL LTE
%, PEREEZRO THBLT 20, HREHELZWVIRY, 24 Y U T 1 OEBENTE
RN E WD FEEE LTV AN, 2010 4E 11 A 29 BIZA T 72 AbatHBORF « P E B AR
BIEFRE T, BAMD S IEMIIZ T TOWMAIEEFE L2 & 2 A, 2010 4 12 A
5, —HORTRLAIZEENRBOOLND LIRS TETNDH LD L THD,

KO BRI AR DEE LT, LD & 5 RN e T U o ZIC KD iR ST,
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BLRWE X ] D2o0%ZFTTN5D,)
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A ¥ RIZB T 2 MBS - B4BIUCER D A L LTiE, LT X 9 22
RHEMAOEENER I TN 5D,

LT, AV RBEHI~ER L TS HRBESZDOAARRML, AV FARRELE, V=
ha s =a—FV— 2o &— B~ L T DBEREE, HHOBAARAN - AR
ANDOFRHELORFH LR EOFEMFIIRF L TA v X Ea—RELFEML, FrRFEIIONT
O OB R OEL L IERIRIL, 36 X OQER - Bl T OISR A AR & sESERZED
IS DEWOHRE Z 1T - 72,

[RE S O EE L JERARILIZ DV TR, EEOER ERBIZOW T, JUiiIE RS L0 ¥
o —iR A A I LT,

B - BB C Ot iR B AR & GESMNEARFE D KIS OEWIZ OV T, DELHIRBUR
HEEZZOEEZITANTNDONE I, D EOT RS T A B AR EHRET 5
BRORZW IR ECHECE CWA 7 —ARBDLDONE I, A > FERICN =0 H 5
MUDEE L TBL RERA » MRADBRINIERIZD D DN E 50>, 4KEREKIN, #HE
REDEZEIZBNT, A ¥ FMEESOEMBERIC K 2R BEIIZ SV TRIBEAZ X TV D
LWV FIRR, HEAERET 272012 EFELSKHEL TN D &) F=HIAH 2 EIZONT
DA B 2 —FiE A Eh L7z,

gh &2 ABLH oo Rl RE

> 20054F 1 7 12 ARFRT, A & FARZE L EARYE - BABEs « PRS0 & fiths
LCWeHHE L FA—ERIZBWNT, HEHDA o R L GRS - HIFE
R - PR Z ST 056, A4V FEUNOFERTARNPLETH Y . ZOFE,
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A ¥ FIZB T 2 HiBE - @&RIUCEET 54 v ¥ B a—f&id, BARENBIOA
REHOW 5 CHEi Lz, v REHMTOA X B a—I12iF, HREED A RTOFEE
JRBRIZHE I8 L TV D B KPR TP LR R 8z O et — 2 Z B RS EIT ST,

A2 REME, 201141 H4H~1H10H (9B, A FEa—%2EELZDIT1 A

SH~1H8HD®4 HM),

HAREWNIZ, 2010412 H 16 H & 2011 4E 1 A 21 H,

2
E7Y
/A ATz it HEE VR
i =
Trba, ¥
() ( 2011
) New Delhi 1
5
2009 2010 4
2010 10 13 JETRO 2011
Japan Chamber of .
. New Delhi NOC 1
Commerce and Industry in 5
India; JCCII
Greater Noida
Industrial 2011
Development 1
Area, Uttar 6
Pradesh
2011
1
21
2011
Gurgaon, 1
Haryana
y 7
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AR -FHEL

2008
Gurgaon, 2011 1
PricewaterhouseCoopers Haryana 7
PwC
2010
12 16
_ . KPMG
Yuichi Iwase CPA Office
fHEt
. Noida, Uttar 2011 1
FoxMandal Little- 400
. Pradesh 8
Solicitors & Advocates NOC
http://www.foxmandallittle.com/
Amarjit & Associates . WIPO  Arbitrator 2011 1
New Delhi
Advocates 8
http://www.amarjitassociates.com/
http://www.iprfirm.tel/
2010
12 16
avHIILEvE
2009 6
http://www.indiabiz.jp/ 2010
12 16

2010 6 12

http://business.nikkeibp.co.jp/article/world/2010
06017214727/
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2-2

1 NOC

SMEIREIC K DA v FOESREITEANICHBEE SN TND2Y, 2005 4 1 4 12
HIRF T, A & FAEHE & GRS - BABEL - PRSI 21T o TOWITAMNEREZEN, BT
(ZIA— 2RI BN T, BRI OA o P2k & GRS - BRI - RS 24k 35
Brald, A~ FBUNOFFIKEDPLETH H, FRIKROHGEEHIC, 1=k 1 v MMk
@ [No Objection Certificate (NOC)| DIRfTZ RO LMA BV | RN FFE L, HHE -
TW»o, <HlE EORME>

E72, 2005 4F 1 12 ARFRTA > RS L EATHE « SIS - RN 217> T
TH., BUFOFEFTEKRZ RNE LT DHIMEED 5 Db 50, ZDOEKINBURE R TITHE T L
TWOLHEEDFINENRD—2>2THD I(DEFOEFH S L ITREDNMRIEREDSLS
(where the existing joint venture / collaboration is defunct or sick) | (ZF%4 3 55 E 2 2D ¥
Wr23, A > REUF Ministry of Finance @ Department of Economic Affairs (DEA)D 7} [E & & {12
1#Z 52 (Foreign Investment Promotion Board ; FIPB) OIS TRV, Fi#ELD
R 3TV D, ZDTed, EOTZDIT, A » NEIFOFERIER 2 HiE L iz
Ll m> T 5, <EH LOMHE>

FRLFERRE | A v FRZEDREEEAMNERZEITK LT NOC &5l & AATK OISR AT
DFEELTHMT L7 —=ABEITL T D, <HK) - EVRAAF— L EORE>

& HNEREICEIDA U F~OEBERET, 2005 4 1 A 12 AFEZhO 12005 F£7 LR/
— b (GEE) 175 IZHSX2005F1H 2B EVKIT, XATT 47+ U A RMIEY
L2 T AUTANE HE R 100% £ THEZRR SN TV D (& FBUFOFRTARITA
FTHDH) M. 20054 1 A 12 HRFR T, A > R L EARIRYE - BINBIS - pgiE
BRI ZAT > TOTANE RN, F-ICF ¥V T, #ECH DA v R
CEARRYE - HINBER - BERN LR T 258 "R A7 47« UAMIEEN
TWD, ZAuE, 200541 A 12 ARFRICHMEIRZE & AR - HIBEs - rtRSK
AT TWeA U FEEOFIEZRET L2 Z L RHIF SN TS L LTV D,
7235, 2005 1 H 12 HURRICAEZY & 2 2 6RO T, —HORENHOH
FEECHMEE 22 F (/T BT 5 2 L 2FET AT, W OF]
WESEDIED DR EEEZ G D TE LI RDTVD,

CONSOLIDATED FDI Foreign Direct Investment POLICY 2010
10 1 422
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= HBEEKROLGAE., BHABRHEZITE L Wb A v FHERIIT (RBI : Reserve
Bank of India)~HIFE T UXHBIIIICAGR S ND, D%, E&E % LT1-1% 30
HUWNIZA > FYE(EERTT (RBD ~J@ T HAUZ LW,

HAORENBUF L TV D EARIRREE - BATEER - PAERA ORI A~ PR
WEBRDIRNT LR LRI AR T 2 BB A MNERE L T ORI N
EOWMFIZHRLTND CONSOLIDATED FDI

Foreign Direct Investment POLICY 2010 10 1 4222  {EBICITREELA
> RAEZD [No Objection Certificate (NOC)| DFEH N EE & ITBHFE S LTV WS
A ¥ RBUF~OHEBEERE HEE 7 +— A28 T, [No Objection Certificate (NOC))
DS ZRDHEFHBH Y . WA LRWGEIFZOHB LA LRTIT R B0
2o TnD P26

o

Zofft, TH—3EfE) OERN., “EREESF (NIC 2—F) OL4HMRE-TH5
BEre I TV CONSOLIDATED FDI
Foreign Direct Investment POLICY 2010 10 1 4224 &b, SFEISHW -
IR A—¥EARENTLEI L LT, MlEEAL->T0D, AV FEAFELE
(Japan Chamber of Commerce and Industry in India (JCCII)) &, 2010 4+ 10 A 13 HIZ,
ZORDOEERL LOA » FBIN O AN S EE R EBR TCONSOLIDATED FDI

POLICY] 4.22 OEEMBELZ R L TS P27

o

= BEMICMEOSH 5¥EME LT, EROEEETIIHBENZT N TV DAL,
FrarIT TEBS A AT TR ] (W CRRIIZE A R 2 Fafid L TV 5,

X747« VAN NEBEIZLDA Y FADOEEIZEE L TA v REUFOFER{K
PRI THL D) ITiE, 200541 12 ARFRT, A > R L EARE - %
FEHR - PRI 21T > TWIANVE RN, B IZF—EMICB N T, KER]
DA RAEHE L AR - BANBES - IR 2R T 2587 UAMTbikx &1 |
BRI TNDHDE LT, AAREESLY = bR EC T T /G EFE L%
FTEY, A ROFH#ELFEITIEL, “non-banking financial company (NBFC) (50% LA
EHE L TO DM SIAD 50% A EE (2 YU T ¢, BEEFICLY) HT
L) "R EZZZ T WD (27472 MK EZEDAEREL LA FOFp
HEEEEITE T U U TRAERR) .
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HGR DY AN, A > RBUR Ministry of Finance @ Department of Economic Affairs (DEA)
DO/ EREEHEZR B2 (Foreign Investment Promotion Board ; FIPB) D& &IZ(ES i
TEY, BEHRRENED LN TR (Yo br c =a—FV— g ¥—,
AV FOFELREETeT ) o ZRHERR), Y2 hrOU =T YA MTIE 4~6 H
BB LR SNTODN, PESTEPDDLr—2bh 0 (AR T Y v 7k
it ) o

= FIPB [, 2009 4EC 566 FOHEFEHRFE BT L2, ZD 95 16%732005 4F 1
A 12 B XV LIRNC, BEZA > R L EARERE - HilTBIR - PaiEE 217> T
WANEREE DPLEDLDOTHoT= (v FOfR#ELEETe 7V v Vs
%)O

= FIPB O&EIEH 2 [FIBfE STV 203 IRE 72 EBRERIENIR L R b & 5 (H
AEFEETY o TREHR.

A v REUFIZEE NOC NIsfE STV RN KGR L 720,

FERXTT 47+ URMMUTLLTD 5 SOFISEERH Y (FEZE N F ¥ —
XY EINVT 7 R ThHDLIHE. OFEENRT V7 BRFEEITE O EHECRMERE TH
255, OBFOERFEDONTNNO L =T M 3% KDL, (BEFOEF
L < VIR EE DA I AR AE DA (where the existing joint venture / collaboration is defunct or
sick) . (BETFOEATEY - LSt - PIFRIZAIDY 1T FESE X 72IFPLIET IT R E TS
(IR U HUs/ B OFLZE TR E T 2 5E8) . WIS T 25813 A~ FEUFO
FHIKBIIRESA TV D
CONSOLIDATED FDI Foreign Direct Investment POLICY 2010 10 1 4223
o WEE[E| DB MR A — T — 75, $RIESEA o F4E3ED NOC 1 LICHMHE D%
BRI TE DX, PSE@E)DBNT Th o7 (HEOESHERA —I—E T
Vv 7IRAERAR) .

L2rL. 20054 1 A 12 HRERTA v R & GRS - SIS - PN Z1T -
TV, ZOEMINBRE AT T L TCWASERHISNEOIZEY T o0 E
D MOHWTA A > FBURFAAEREREZES (FIPB) OREIESNTEY ., 7
OIS 3TN D, ZD72D, EDT2DIT, A v FBUNF OFHIKR % 3
LT bl koT5,
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B R CERAINHKE T LT TH, /o, e RRENBEDRIEL A - Mk
DFEEE DN E LTH, “2005 4 1 H 12 HORER TEMIBFEL T
727 BAE. AV FENORERIARBMLETHY . A > NEIFITEEOREL
A2 REEDONOC #FERT 5,

BIZNEAED(d) “defunct or sick” 1E, “@E3E” IZHOWTHAINSHDTHY
ARIEHE - FANBES - BEIE K7 I3 Sy 1956 Indian Companies
Act Section 560 1985 Sick Industrial Companies (Special Provisions) Act

(SICA) Section 3(0)

NOC 1T & Bl E R ZITA > REENREAERZE IR L THER LTV 5 &40
I “EENH DT LEROLIITE. NOC NELS THA > REFOAZRN T 5
AREMEDN B B,

BURF LTI DHE T L CWUE, BISNERDOIZEEL T 272D, 1 & RBUFO
$ﬁ”7?(mu = %%%%K%T&)éo

A ¥ RBURFIZ, #2001 > K430 NOC OIRMIE L OFERIAGEHEE2 2= L
LTH TRITHLT 5, FIPB 1, BEICH T L 723K D51 o~ FAEZED NOC
DFATEAES L2V, ZOERAZJEIZ FIPB ICHF 2 CTHEBEIC L 25 FED
Bl ZFHIEL L9 £+ 5 Z L 2FRBLAEVIZLARW,

NOC
UTOEGAITEB SN BN S D (v ROFELFEINCEHET 2 HAAN
F#ELELY), (L, TRNENEMOLMTERRENTZON, BEOLM%
i 72 L T2 BIKRR S 72 DT )
OEKIBT TITERD L T D56
QR A v FEENE =F L ORI THEFELIToTEBY ., SEMEHIC
BEAFERBIC L RRREE 2 5 T o AReEMRV G S UREITET D Lo 7
FIEE 3 M L s 5)
OFEREDTREE A RIS L CTHoRiE T CRROK TR OB
DFEMFE) &5 2 TWDHEE HREESEA v FMEEOFREN+0 IR #E S L
TWs LHransg]
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FRLERRE A FMEESREEEAMERFEITE LT NOC &5l & B AITHHEDOER %
TOFELELTHRAT D7 — AR BIT LTS (]« &ESHAOOZR, HT LT
DIV A T U T ¢ TOBIOER, FHROMGIZNOEKZR L) (V= b - ==
—7 U=k — BARAVFNELE, A FORELEEBIHTE T U v 7 ks
).

A v RARZE & EAIRYE - AR - BEMEEK L72BR D A RO S 2 fafiid 2 7%
IR CHEAND, BRHEFICIE. HH L7 — ATk LTRSS 2 @08 TRbs &
BIRL L. E 7o “RAORRE RIS IR 1 o RR3EIENOC 25173 57 L IRt L T <
RETHDH, Vxhr=a—FV—-BU¥— AV RIEETEE BB LE
BT, A FoOp#ELEEF T Y o 7 HHER I

= HARMBFETIE., G TIEA MG EHEHE THIRCHIR Z BRE L TV R0
EREE L CWAD =A% 4 1A 12 HIZ USRI T X 22030 2 Fifs
LTWEHr—A, SARIZ 1 BILAEKE RE S 20 EHRE L D7 — A,
FEENFREORSL (30 R L T LT E 5 Lo FRIZENMRGE 10 44
Bo THBRMNWZr =2 Eb RN DI ETHD,

“2005 4= 1 H 12 A X0 LIAMNC, BREICA o RAR3E & EARES - Hiiis - P04
ITo TV DHEREEN, FzICFl—ERICBN T, HEPHOA v Mk LBEAR
R4 - BAHTRBER - PR LR T 285671 » FBUFOBERIER P BB T 5T
WD REIZOWTIE, A~ FARE LTRSS, FEOM LR HBELZ ZRL T
D (A FAARMLEET U o ZiRER-R) . ABRIOERITIE, KEORT VI
BRI A LT L2 e 3 b o728, BERETIE, (F—3MET) B 2B8df - 5%
SEICHER T D720, BlOoA > FEELRET L 2 ECRMTHIShEHT 5 2
EMHIRITAT 272072 & HAFOHEANTR U IR0 B g 2 RET 255 5%
LoD (HARERE 7Y v ZIRAERI.,

B, 42 FBUF G, BT T, BREFrooe 7 ) o 72 L 0D (1
Y ROFHELFEI e TV VAR,

24



CONSOLIDATED FDI Foreign Direct
Investment POLICY 2010 4 1 2010 10 1
110
Department of Industrial Policy and Promotion, Ministry of Commerce and Industry, Government
of India, “CONSOLIDATED FDI POLICY” (EFFECTIVE FROM OCTOBER 1, 2010)
<http://dipp.nic.in/FDI_Circular/FDI Circular 020f2010.pdf>

4.2 ENTRY ROUTES FOR INVESTMENT:

4.2.1 Investments can be made by non-residents in the equity shares/fully, compulsorily and
mandatorily convertible debentures/ fully, compulsorily and mandatorily convertible preference shares
of an Indian company, through two routes; the Automatic Route and the Government Route. Under the
Automatic Route, the non-resident investor or the Indian company does not require any approval from
the RBI or Government of India for the investment. Under the Government Route, prior approval of
the Government of India through Foreign Investment Promotion Board (FIPB) is required. Proposals
for foreign investrment under Government route as laid down in the FDI policy from time to time, are
considered by the Foreign Investment Promotion Board (FIPB) in Department of Economic Affairs
(DEA), Ministry of Finance.

4.2.2 Investment would be subject to the ‘ Existing Venture/ tie-up conditior’ ° as defined below:

4.2.2.1 With effect from January 12, 2005 the joint venture agreements are expected to include a
‘conflict of interest clause to determine/ safeguard the interests of joint venture partners in the event
of one of the partners desiring to set up another joint venture or a wholly owned subsidiary in the
same field of economic activity. The policy is, however, expected to protect the interest of the joint
venture partner where the agreement had been entered on/ prior to January 12, 2005.

4.2.2.2 Where a non-resident investor has an existing joint venture/ technology transfer/ trademark
agreement, as on January 12, 2005, new proposals in the same field for investment/technology
transfer/technology collaboration/trademark agreement would have to be under the Government
approval route through FIPB/ Project Approval Board. The onus to provide requisite justification that
the new proposal would not jeopardize the existing joint venture or technology transfer/ trademark
partner, would lie equally on the non-resident investor/ technology supplier and the Indian partner.

4.2.2.3 The following investments, however, will be exempt from the requirement of Government
approval even though the non-resident investor may be having a joint venture or technology transfer/
trademark agreement in the same field:
(a) Investments to be made by Venture Capital Fund registered with the Securities and Exchange
Board of India (SEBI); or
(b) Investments by Multinational Financial Institutions like Asian Development Bank(ADB),
International Finance Corporation(IFC), Commonwealth Finance Corporation (CDC), Deutsche
Entwicklungs Gescelschaft (DEG) etc.; or
(c) where in the existing joint venture, investment by either of the parties is less than 3 per cent;
or
(d) where the existing joint venture / collaboration is defunct or sick; or
(e) for issue of shares of an Indian company engaged in Information Technology sector or in the
mining sector, if the existing foint venture or technology transfer / trade mark agreement of the
person to whom the shares are to be issued are also in the Information Technology sector or in the
mining sector for same area/mineral.

4.2.2.4 For the purpose of ‘same’ field 4 digit NIC, 1987 Cade’ will be relevant.

[Footnotes]
3 DIPP has released a Discussion paper calling for views/suggestions from the stakeholders to review
the extant policy on subjecting investment to the ‘Existing Venture/ tie-up condition’

4 NIC Codes are available at http://siadipp.nic.in/policy/nic/nic.htm
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Ministry of Finance  Department of Economic Affairs (DEA)
Foreign Investment Promotion Board  FIPB

Govemm;rn:t of India
Ministry of Finance
Department of Economic Affairs
FIPBE Unit

S

FIPB Application Form for Fresh Proposal

{ " IMandatory fields
Business Category

1.Business Category* Choose Category ;1

(%)

NOC (Non Objection Certificate) Details

In case of NOC is not furnished. Please click on this box 4

NOC Furnished

and provide reason.

add more J \/ company add more Joint Venture

Provide Reason
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Japan Chamber of Commerce and Industry in India (JCCII)
2010 10 13
< http://dipp.nic.in/ipr-feedback/Feedback 15 ExistingVenture JCCII 13October2010.pdf>

th
October 13 , 2010

Subject: Approval of Foreign/ Technical Collaborations in case of Existing
Ventures/ Tie-Ups in India
Japanese Chamber of Commerce and Industry in India (JCCII) is an apex body
representing Japanese affiliated companies in India. We would like to express our
sincere gratitude to the Department of Industrial Policy and Promotion, Ministry of
Commerce & Industry, Government of India, for bringing the discussion paper
regarding the aforementioned subject.

In this context, JCCI1I sincerely requests the Government of India to abolish all
the FDI regulations stipulated as paragraph 4.2.2 of the Circular 2 of 2010,
completely. JCCII believes that the regulation is far departing from international
business practice and is an interim safeguard measure.

Innovation shows rapid progress nowadays; nature and conditions that a foreign
company demands from Indian partner/ collaborator are also changing accordingly.
Since the NIC four digit codes categorize industries very roughly,
particularly parts of motor vehicles, the regulations are overprotective as
compared to real practice and may lead unreasonable claim by Indian partner/
collaborator.

Five years have passed since the last amendment; the regulations are evidently
losing sight of the original objectives that Indian partners need to be protected from
jeopardy or foul play by their foreign collaborators.

Recently, we have been confronted with frequent occurrence of misuse of the
regulations. Most of such cases are utilized for windfall interests of Indian partners
and those are far beyond the original purpose of the Government of India. Followings
are the cases of misuse:

- Indian JV partner offers a No Objection Certificate or NOC, subject to
put acceptance of contract renewal with the adverse conditions.

- While Indian collaborator is refusing to issue a NOC, it demands
Japanese collaborator but only new technology or know-how but
also physical and/or financial support.

We hope this will receive your due consideration.

Thanking you

Japan Chamber of Commerce and Industry in India ( JCCII)

Functional Office : Flat No.106, Nilgiri Apartments, 9, Barakhamba Road, New Delhi - 110 001
Tel & Fax_+91-11-4358-6321 E-mail : jccii@jccii.in

( Registered Office : 7, Barakhamba Road, New Delhi - 110 001 )
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A > KT, IFriMEsR (Advance Pricing Arrangement; APA) | A E7ZE A I TV 720
7o), BB Z PRI 2 2 &8 TE T, £7o, BIEMERBLUI OV T o TR v Ret:
ZRERT 2 L RIRFIC EMRBLO Y A7 ZERET 52 2 B E Lo, BARBUFE A > R
ORGSR o THHA R H (Mutual Agreement Procedure ; MAP) | {ZDOW T, L
MTHIEH L bDOD, THETICAERE LB EE, <HIE_EORE>

A 2 RTIE, SRR - BRI 1T 2 B R O S EAMEEIC DWW T, HFEE
FIOGE - BRINE & HIRT 2 ERENIERT HAFAE L TR 5, 2009 4F 12 H 16 HLL
Re, EEHIHIbREI N2, 5%IE. vnA YU T ¢ SRR, Y ZoMmis Eo
L OITRE L, ED XD e ETERE Ol & BT 5 7% BARZED L L2 U A I TRk
E L, BB YRS T 2 EBnE LD, <HH - BEVRARF— LA EORE
>

® (2 FTIE SRR (Advance Pricing Arrangement; APA) | 3 E 72 HA STV
Wi, BRI ERPLAE THIT D2 2 ENTE R, 20ROV T, A FER
Fd T.2> (Japan Chamber of Commerce and Industry in India (JCCII)) 7% 2010 44 A 5 H
W LTe TR FBOMFEEE ICBW TR DE A %5
BELTWD, (HARA Y FELE, BARAOHBEA =D —t 7 U &R

= BAYIT 4 ZESRET D L HAROHFH Y R0 OB RBTTON 5 A
BRUEDR D208, BAY I T 4 2m<BRET D Z IOV TIMORTAEZECA
¥ FEW GG ~ORBEY, L&A S T A v I 7T 1 BRO5 &

HHifEsR (Advance Pricing Arrangement; APA) : HARTIE 1986 F ISR HAMMAS BLHI S AR S 4L, AL
PRET, 1987 RIC BATHIR TN FATHEREDNEA ST, BRI BRI O AR AT, IEARZ
D ESNBEEE LT O IG5 | O ARSI MMM & B2 Z L2k ZOENOFENEADT 55T
I, OGS AAZERMME CifTbizb 0 L LGRS Z2HAT 20O b0 TH D,

FHTiERS (Advance Pricing Arrangement: APA) & 1%, MABLE D3BUES 2 JRIT HF U HE 72 ST A iM% O B
EFEFEZDONT, BBEYRNEOEEMEEZRGE LHEREZIT O 2 L 200, BLE PR S NEICE
DSEREEIT>TWDHRY | BEMMEIRBLIIAT DR, FHAlHERO BRI, B METRELIC BT 28
FHOTRIFREMEZ R L. BISEEH OB IE - ER29ITERNL Z &12h D,

FHHERIZIE, (2= 7 7 VOHEFER) KO THAW®HZ O FaiR) BdH o,

(=77 7V OFEFMER) 1L, BARERNICSO TRBLE 2SBUE 2 RIS ZE RS 0 B E L%
DOWTHREZRD Db O T, ZORAIEESEEIG| 26 T 2 4AEOMBIE B/ EBE Y RIS SN D
U 27 OFEEE TIERRES RS, TR g2 fF O FaifEss) (2 HRRIZW D £ TOHIMA &L
VEL, FEAHELIVBNZ LR TH D,

—F. THEWB#ELZ MO FIER] 1. AARKUSNEIZEB N T, R LR 2D ZFNENOMBIE DML
SERlifE O FETTEFICOWTHERZ KD D LFFHT, 2D ONEICHOWTHRE Y RM TOEEZRD
5bDTHY, BB OV TO TR RIREM 2 fEfR 325 L RIS “HERBLO U 27 Rk 2 2 &
FEMET D, MAEWHEE D FAR I, FISOHIRM & BHENAET D28, MBLEDRE CUIZHO
EH) OBBYR»OENEENEESEDL I ENTE LD, HREZEL L OETHAEW S 5 FriMER
PITON TS,  <EFT HAWHEE FafERoRS] o>
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FFERE LI BAREEOKRMB TR o723, EFELBIE BT bhiuidho H
AEHRIZHAY v bR®H DL, (AAREEET U & 7 RARR)

& Eo BEAERBUIOWTO TR EEM 2 IR 2 &[RRI B O U 27 %
BT 22 L2 HBE Lic, BRBIE A RENFOBE YR TO THH A ik
(Mutual Agreement Procedure ; MAP) | (Z2W\WCH, LMY THIEZH L L OO, Zh
ETICAELFINEN (f FCFEIT 2 E BB EFEIT e 7 U o ZHRARR),
P.36 -3 21
2010 11

& FREoMich, BUCHET RS KR E WV E FEOME - FHLEHEFTERL TV 5,
A > R L@ #E42 (Federation of Indian Chambers of Commerce & Industry ;
FICCI) 732010 4% 12 7 13 HIZHK LT S EEEEEHA (2010 424)) (FICCI FDI
Survey 2010) | IZBWTH, [Bifl] (22O T 80% DA TIEFICERA £721% )
YL LEELTWD,

=  ERZRBLHIZ 2 FRERAME G b < Z2RITDON D, Bolt, BEAHLWT S &
NTWa Bk, BARDOELIX, Y—ER - 7an (¥ —Thb L L TERWF
WEREBD LTV, FL—F—& LT 3~4%DOHEFENHEETHDH E L
TRBEMGEAR A TON) (AARMBEE T ) v 7 FERHR) .

= A v FENTORIERR T, L5 AT L7ZRHIEL (excise) Z{HU S
AU, JRFE L7ZIEIZ VAT 2L &5, VAT 1IN K-> TREEN R D08, R
FLEIE VAT IABZTA » RARTH ik THRIET 5 2 L 2 RBMHITHNTEY .
FREZEPT 2 ORIEFICH L (HEOEBESHMA — I —t 7 U 7R
PN

& RTIE. BINBES - BIRSAIC IS T 2 BT O SRR EIC OV T, M
BHOEGE « RINAE Z KRS 2 EBENTIIERT 2 DA E L R0,

® 2009412 A 16 HIZ 12009 7L A 7 — | (@) 8 &) MRS D KV LIANE,
BAYUT 4D [EE) IZOWTHEBINSH -7, [FH LA, 522K HE S
nTws P35 2009 8 2009 12 16 o BAY YT 4 DL
WCBWTRIBEIZRAEL TR (HABEE 7Y v 7 HERE),
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B HINBEEREIEMERICHE A Y U T 4 BRI HOWNT, BEHBHELTE LT
54 2 RYEfEERIT (RBI: Reserve Bank of India)iZ %} L CHELIIZEITH D Z & 3R HE
T HNTNDD, ZAUTHMIZHNE D © OIS & PaEEE FH o EREZ HET 2
ZHOLDTHD (v FORELFEI LT U v FHERR) . KRz HoTmiy
HAVUER BB C Ty (AAREZEE T U & ZiRARER)

® (X HEMRERET S L, REORINTIEZIIRO X5 2 R H 5,
AARBEFEDA » FIEADN, BEANGZ OS2 iiE L TR, BIFEE 25 dm
RICERE L TR IVE R~ 728 EEIE, BMERELRZmO D 2 LI2LD
it HamoH Lo & LT, MoFETHEREDIMEZEINT 5 LEN H 5,
£lo, A TR, BEOBEUITIEIZIZRO L5 RIEHENH 505, BlaOBLR T
LIV b, oYY T 0 REREEE LTHEINT 2703/ TH 5, 1> T,
EEHMAHES NI e AV T AL DA ES B AARBENETRLEL D &T5
AR DD, LaL, v YT 4 2m<RET DI IO TIMOBR LR
A v FENHER~OHENE Y, —JF, nA YT 4 2&K<HETLH L. HAD
BH 4 R b BEAE AR T O D fERMEDR B 5, 5%&IT. vA YU T 1, Bl
Rk, M TOMAEED XL S ITRE L., ED X5 RI7ETRE Ol & B d 5
WCLTh, BB Y RIT 2 MR AN B L 72 D,
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30| Bl B 24 57 BBl (Dividend Distribution Tax ; DDT)15%++
(16.609%) A > N HAIENDA > RBUFIZ B

%o

B4 D4R 7272 LA > R TiX ECB (External Commercial
Borrowing)? 13 il THEERAE 4 O BT
Do TELT, BREDOEM DL

6 | HCHAEE WIS ES
() 10
10

Indo-Japan Double Tax Avoidance Agreement (DTAA) 12

& REENMOEINATERNEZFT > TWVDL 7 —RI2iE, AAREEROIES - B
Bl TOXIEOCE T S, BIRHEOE S NN & 2> TV D b DR v, Zh
EFTIZA Y FICHEH L7 BEARBED A » REHENOHRIZTHETH L 7 — AN
2\, BiBERRITT D2 S E LN E TRV EOE#MS RO b EE - B
IR EAIZD L THHIBT RE 2R M TH L7 E OB L2372 < 1B - BUFOH
MEDT RARA R EZ T TCEBALE LTIx S ET 52 L CEHHEOERZHNTE S
ZEEBETE RN LRSS, RSV FEEOFERFELOS WD TR o
TWAHT7r—Ab R 6N5, (fv FOFELEET, (v NICEFSTE2E B LHE
BTe 7Y v 7R )

= PBEMEHREINEEICZ2 > TWADIE, @ENPRKEVNNLLTHD ., ZNETH
PIFEAEEZ TIPS AREENEZ N (v RICHEEFT2E < P t5H
BiTe 7 U v IREER).

= A YT ¢ RHANFREE TR 52>, B TEUT 2020 " FIR—DFE
I v A YU T o REATRER CEIN T 2 BB E TRWICH 20 b b7,
BHIENDRMGR 2 B 5 2 E B ORI S22 % & o 7B THIZE &2 H
LTERE LTV HARBEEN LIXLIEROND, OB T, HMIEANDOF]
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WITRARRICHNZ D ONF#HTH Y . MHERFHE GEREOFEIZHW5) B
BHESTTEZNIFLETHD (v NICFEETZE BB LFETe 7
U o ZREMR, o, MEMRETH, FRIIMmA THEENThIL TV,
FEEOARL RS ITRO TE LT, BYIELTWenwetnZ LThd (EEO
BRI A — T — TV TSR,

= A Y FHAP TS (Japan Chamber of Commerce and Industry in India (JCCII)) (%,
2010 42 4 5 HITHR I L7z [ o FBURF R (23
WT, F Y 4ECBL (Dividend Distribution Tax ; DDT)i% A AR Ak A #4IZRERL 9
NELELEFATND, LaL, ZdA v FENORHI O TH Y NBF# &
HER D, TNLV L, BUFFZMIZE D v A v U T ¢ SOEATHEER & [ Uk
WD LB HET LR EVERDND, (f > FICHEFT&E Bl L&
BHTE 7V v 7 AR

= HARRHERRIBN LA v REUHIEANCEH < AARAM BG4, BARE
NZEETDHOIEFHRLIAMERTHLIOIC, v ROBBL R —E R
OXH 72 & 5o TRIEERL (103%) & PIREINEL (10%) Z33h-> T H{¥
WD, A v RBHEAN BARAM AL & &K L TR W72 T
ERVWETTHY, EHbALBNEHETLXHCHETH D, (f v FICHEE
T E < BB BT 7 U o U RARER)

REER T, BB E BRI BIHFELER S 2V (AAREE TV 7
PERER) . (f v FEINIZEGEM A 2 R E U CHTBEE L TRE STV 528
MipnTe ) HERETIE, vA VY T o OMEIIRELS 2N OB TH D, —
FHT, A v RICEBAT Z @< EEOBBEEEEIT & CEEM T T, @EED S5
iz @A CTHEAND Z LI KV R 2 ARG IS IA T D DI Tlde < FlFER
IIIEYSTHD EA v ROBBEY I3 L CREAT 2 Z L IZHRY A TWD, ([EEEO
BREMRA =T —e 7V o 7PARE) @EOABEA—D -0, AR
FE NI SE i O Bl & O B A4 A2 3L U, BB dE o kbl 2 5 ARz |
Fe LC, T ORIERD B SR OBESHEAMEAND Z LI k0 xHfiZ (=]
RLTWBET—2A0H5 (v ROFR#ELFEEFE T U v VHERE),

= HAOHBHEA—F—T, HHFHELRZEHD D Z LI X ViS22 5D
FoLLTHBY (BAROHEBIHEA—H—b T VU ZVHEREE) . BRSNS
AN D BRI Bl im0 sl 22 B0 AR BIRE4 5 Z & BNINEEIC /2 > TV 5,
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Bk EEOLAIE, HEOMMAZEINT 2 Z L2 REMRLTEBY ., 5 - BUBEOH
MFICER AL D T L& L ET ., AL HPE CHUKHIZ “tax planning” %17 9,
FROEUGIEIZONTIE, 612, ERENE BARNOEET S O, H=E)
BAT O D& W BIIENFET 5, BOk (FRIOKRE) OeEZEIE, RENS EHEEK
ET 20 TIER, BROR) FE=EICRESTERL L, AN 6HKE LT
B —ARE\, FEEOSHEOREIL G 5 = EHOBRERENTZIE, Blb e T
o7z, KTV ZLFEEB/BLZ LN TED, I D S HICHIOE~HHRE L TY
D7 —=2H%Z0, vA YU T AIZLTHHARERICL TS, BFHRICK LT (Hifid
DI TIXARVY) ARHLA BIREICFH C & AU S MBI, (f v ROFR#EL RS
i, A v RICEBFTZ#E < BB LFEIT e 7 U o VAR

= PlziE, F¥YEXALTA B ABREENEZSEE. BARIZ20%. 12 FIZ 20%
DOFLEZMND HVERNH LD, o HR—IL O3 E5ERITA 70 < THte,
(A FOFRELEET, 4> RICHEEMZE BB -ESHTe 7 U v 7RA
)

A2 RCTORBEHEIL, MEREE, BG4, AAEREHEICH L CEAMIZITD
NTNWBEDENL, BRBEL A —F v Mo TWAZEEZW/BL TR 2572
DUETHD (v RICESHzE BB TFEETe 7 U o VRaERER) .

HABEETINE TS v FEEHOPLIE o7 BB A — I — 3 Lk U7z & 5 Ze [
DSRDDY, B ARERIIZHEH LI T D BRI A — 1 —13, T TR — 0K
BOPRFFR R ZE L TA > FICEET 572 8, ORI A DIEE - BLESXIHR
EBIROTWVOIEELDHD (v FCFEFzBE BB EFET e 7 U o 7k
Tl R o

AAREA L ROBHIOBENSERT HLERH D, A FTIHIAKRERRY | FiE
A TR T HELD 2T 5 2 EBBEREE O NFEFHIIC 27 -720 |

MRS Y R L2 A 10y LB AE OBz Lino7z 2 &
X722 B O BRE TR YU R B A FH 2 MBI 20y, FiEHA T
B RN EfME= IS8, (1 R THEAT#HF (Advance Pricing
Arrangement; APA) | ZE AL TWaWz®, A FEBUFICKHTT 2 HRERIZ TE 2
WHDOD) ARBIFE A > FBUFORE S RM T THHA FH#E (Mutual Agreement
Procedure ; MAP) | ZH LML TA I &N TE AL, 1 > RBUFICHR L TEFER LT
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AL ENTEMIITORTEY ., A1 ROBBYRbENEZ-IO TN D, &
HH LY T EROFERH D | mEAINTITERICER 2 2 TEL & 5, #HPTIX
HHRATFCH O BB YRR T 27— A2 b H 0 | 10 FRE QR & & A0
DV KBEANCEBL SN D Z L I3 R TE D=0/ TH D, (1 RICEBF&E <
BELEBITE T Y v ZMEKR) 1 CTHHFEORRP LI TE LTV DHIHE
LL2W (A FEARBETEET U V7 HERR),

ROKREENT, 751 v RREEEIE DY, ¥R ORI HE 9 e & U CHEESHE
LTWd, 2722 &b v FEERESCHMEE L OTKRZUIT A REENETS
A, BIFRRENS I HE 5 2 ELTHIELTHL LW TIERW D), (> RICHEEHT
FEBEEEEIE T U v I RELR)
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2009 8 2009 12 16
Government of India, Ministry of Commerce &Industry, Department of Industrial Policy&
Promotion (FC Section) “Press Note No. 8 (2009 Series)”
< http://siadipp.nic.in/policy/changes/pn8 2009.pdf>

Government of India
Ministry of Commerce &lIndustry
Department of Industrial Policy& Promotion

(FC Section)

Press Note No. 8 (2009 Series)

Subject: Liberalization of Foreign Technology Agreement policy

The existing policy of Government of India on the payment of royalties under Foreign
Technology Collaboration provides for automatic approval for foreign technology transfers
involving payment of lumpsum fee of US$ 2 million and payment of royalty of 5% on domestic
sales and 8% on exports. In addition, where there is no technology transfer involved, royalty up
to 2% for exports and 1% for domestic sales is allowed under automatic route on use of
trademarks and brand names of the foreign collaborator. Separate norms are available for the
hotel sector vide Press Note 18 (1991 Series) and Press Note 1 (1995 Series). Technology
transfers involving payments above these limits required prior permission of the Government of
India (Project Approval Board, Department of Industrial Policy and Promotion).

2. The Government of India has reviewed the extant policy and it has been decided to permit,
with immediate effect, payments for royalty, lumpsum fee for transfer of technology and
payments for use of trademark/brand name on the automatic route i.e. without any approval of
the Government of India. All such payments will be subject to Foreign Exchange Management
(Current Account Transactions) Rules, 2000 as amended from time to time.

3. A suitable post-reporting system for technology transfer/ collaborations and use of trade
mark/ brand name will be notified by the Government separately.

4. These guidelines issue in modification of provisions relating to foreign technology
proposals/approvals contained in paragraph 3 of Press Note 10 (1991), para 7 of Press Note 11
(1991), para 4 & 5 (a) of Press Note 12 (1991), para 2-6 of Press Note 20 (1991), para 2 of
Press Note 5 (1992), para 4 of Press Note 4 (1994), para 3 of Press Note 18 (1997) and
paragraphs Il and IV of Press Note 9 (2000). These guidelines will issue in supersession of
provisions of Press Note 18 (1991), Press Note 4 (1992), Press Note 1 (1995), Press Note 4
(1996), Press Note 1 (2002) and Press Note 2 (2003).

(Gopal Krishna)
Joint Secretary to the Government of India

D/0 IPP F. No. 5(6)/2008-FC Dated 16.12.2009

Copy forwarded to:
1. Press Information Officer, Press Information Bureau- for giving wide publicity to the above
Press Note.
2. BE Section for uploading the Press Note on O1PP's website.
3. PAB Section,DIPP
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CONSOLIDATED FDI POLICY (2011 4
1 ) 2011 3 31
<http://dipp.gov.in/FDI_Circular/press_release circular 1 _of 2011.pdf>

(iii)Removal of the condition of prior approval in case of existing joint ventures/ technical
collaborations in the ‘same field”

(paragraph 4.2.2 of Circular 2 of 2010):

A discussion paper had been released by DIPP last year on the need for review of this condition.
There is a felt need to attract fresh investment and technology inflows into the country, as also to
reduce the levels of State intervention in the commercial sphere. Keeping in view the above,
Government has decided to abolish this condition. It is expected that this measure will promote
the competitiveness of India as an investment destination and be instrumental in attracting
higher levels of FDI and technology inflows into the country.
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CHAPTER 4: CALCULATION, ENTRY ROUTE, CAPS,
ENTRY CONDITIONS, ETC. OF INVESTMENT

4.1 CALCULATION OF TOTAL FOREIGN INVESTMENT LE. DIRECT AND
INDIRECT FOREIGN INVESTMENT IN INDIAN COMPANIES.

4.1.1 Investment in Indian companies can be made both by non-resident as well as
resident Indian entities. Any non-resident investment in an Indian company is direct
foreign investment. Investment by resident Indian entities could again comprise of both
resident and non-resident investment. Thus, such an Indian company would have indirect
foreign investment if the Indian investing company has foreign investment in it. The

indirect investment can also be a cascading investment i.e. through multi-layered structure.

4.1.2 For the purpose of computation of indirect Foreign investment, Foreign Investment
in Indian company shall include all types of foreign investments i.e. FDI; investment by
FlIIs(holding as on March 31); NRIs; ADRs; GDRs; Foreign Currency Convertible Bonds
(FCCB); fully, compulsorily and mandatorily convertible preference shares and
fully,compulsorily and mandatorily convertible Debentures regardless of whether the said
investments have been made under Schedule 1, 2, 3 and 6 of FEMA (Transfer or Issue of

Security by Persons Resident Outside India) Regulations.

4.1.3 Guidelines for calculation of total foreign investment i.e. direct and indirect
foreign investment in an Indian company.

(i) Counting the Direct Foreign Investment: All investment directly by a non-
resident entity into the Indian company would be counted towards foreign
investment.

(i1) Counting of indirect foreign Investment:

(a) The foreign investment through the investing Indian company would not be
considered for calculation of the indirect foreign investment in case of Indian
companies which are ‘owned and controlled’ by resident Indian citizens and/or
Indian Companies which are owned and controlled by resident Indian citizens .

(b)For cases where condition (a) above is not satisfied or if the investing company

is owned or controlled by ‘non resident entities’, the entire investment by the
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investing company into the subject Indian Company would be considered as

indirect foreign investment,

Provided that, as an exception, the indirect foreign investment in only the 100%
owned subsidiaries of operating-cum-investing/investing companies, will be
limited to the foreign investment in the operating-cum-investing/ investing
company. This exception is made since the downstream investment of a 100%
owned subsidiary of the holding company is akin to investment made by the
holding company and the downstream investment should be a mirror image of the
holding company. This exception, however, is strictly for those cases where the
entire capital of the downstream subsidy is owned by the holding company.
Illustration

To illustrate, if the indirect foreign investment is being calculated for Company X
which has investment through an investing Company Y having foreign investment,
the following would be the method of calculation:

(A) where Company Y has foreign investment less than 50%- Company X would

not be taken as having any indirect foreign investment through Company Y.

(B) where Company Y has foreign investment of say 75% and:

(D) invests 26% in Company X, the entire 26% investment by Company Y
would be treated as indirect foreign investment in Company X

(IT) Invests 80% in Company X, the indirect foreign investment in Company X
would be taken as 80%

(III) where Company X is a wholly owned subsidiary of Company Y (i.e.
Company Y owns 100% shares of Company X), then only 75% would be
treated as indirect foreign equity and the balance 25% would be treated as
resident held equity. The indirect foreign equity in Company X would be
computed in the ratio of 75: 25 in the total investment of Company Y in
Company X.

(i11)The total foreign investment would be the sum total of direct and indirect foreign
investment.

(iv) The above methodology of calculation would apply at every stage of investment in
Indian Companies and thus to each and every Indian Company.

(v) Additional conditions:

(a) The full details about the foreign investment including ownership details etc. in

Indian company(s) and information about the control of the company(s) would be
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furnished by the Company(s) to the Government of India at the time of seeking

approval.

(b) In any sector/activity, where Government approval is required for foreign
investment and in cases where there are any inter-se agreements between/amongst
share-holders which have an effect on the appointment of the Board of Directors or
on the exercise of voting rights or of creating voting rights disproportionate to
shareholding or any incidental matter thereof, such agreements will have to be
informed to the approving authority. The approving authority will consider such
inter-se agreements for determining ownership and control when considering the
case for granting approval for foreign investment.

(c) In all sectors attracting sectoral caps, the balance equity i.e. beyond the sectoral
foreign investment cap, would specifically be beneficially owned by/held with/in
the hands of resident Indian citizens and Indian companies, owned and controlled
by resident Indian citizens.

(d) In the 1& B and Defence sectors where the sectoral cap is less than 49%, the
company would need to be ‘owned and controlled’ by resident Indian citizens and
Indian companies, which are owned and controlled by resident Indian citizens.

(A) For this purpose, the equity held by the largest Indian shareholder would have
to be at least 51% of the total equity, excluding the equity held by Public
Sector Banks and Public Financial Institutions, as defined in Section 4A of the
Companies Act, 1956. The term °‘largest Indian shareholder’, used in this
clause, will include any or a combination of the following:

(I) In the case of an individual shareholder,
(aa) The individual shareholder,
(bb) A relative of the shareholder within the meaning of Section 6 of the
Companies Act, 1956.
(cc) A company/ group of companies in which the individual
shareholder/HUF to which he belongs has management and controlling
interest.

(IT) In the case of an Indian company,
(aa) The Indian company
(bb) A group of Indian companies under the same management and

ownership control.
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(B) For the purpose of this Clause, “Indian company” shall be a company which
must have a resident Indian or a relative as defined under Section 6 of the
Companies Act, 1956/ HUF, either singly or in combination holding at least
51% of the shares.

(C) Provided that, in case of a combination of all or any of the entities mentioned
in Sub-Clauses (i) and (ii) of clause 4.1.3(v)(d)(1) above, each of the parties
shall have entered into a legally binding agreement to act as a single unit in
managing the matters of the applicant company.

(e) If a declaration is made by persons as per section 187C of the Indian Companies

Act about a beneficial interest being held by a non resident entity, then even

though the investment may be made by a resident Indian citizen, the same shall be

counted as foreign investment.

4.1.4 The above mentioned policy and the methodology would be applicable for
determining the total foreign investment in all sectors, excepting in sectors where it is
governed specifically under any statutes or rules there under. The above methodology of
determining direct and indirect foreign investment therefore does not apply to the

Insurance Sector which will continue to be governed by the relevant Regulation.

4.1.5 Any foreign investment already made in accordance with the guidelines in existence
prior to February 13, 2009 (date of issue of Press Note 2 of 2009) would not require any
modification to conform to these guidelines. All other investments, past and future, would

come under the ambit of these new guidelines.

4.2 ENTRY ROUTES FOR INVESTMENT:

4.2.1 Investments can be made by non-residents in the equity shares/fully, compulsorily
and mandatorily convertible debentures/ fully, compulsorily and mandatorily convertible
preference shares of an Indian company, through two routes; the Automatic Route and the
Government Route. Under the Automatic Route, the non-resident investor or the Indian
company does not require any approval from the RBI or Government of India for the
investment. Under the Government Route, prior approval of the Government of India
through Foreign Investment Promotion Board (FIPB) is required. Proposals for foreign

investment under Government route as laid down in the FDI policy from time to time, are
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considered by the Foreign Investment Promotion Board (FIPB) in Department of

Economic Affairs (DEA), Ministry of Finance.

422 Investment would be subject to the ‘Existing Venture/ tie-up condition’® as defined
below:

42.2.1 With effect from January 12, 2005 the joint venture agreements are
expected to include a ‘conflict of interest’ clause to determine/ safeguard the interests of
joint venture partners in the event of one of the partners desiring to set up another joint
venture or a wholly owned subsidiary in the same field of economic activity. The policy
is, however, expected to protect the interest of the joint venture partner where the

agreement had been entered on/ prior to January 12, 2005.

4222 Where a non-resident investor has an existing joint venture/ technology
transfer/ trademark agreement, as on January 12, 2005, new proposals in the same field
for investment/technology transfer/technology collaboration/trademark agreement would
have to be under the Government approval route through FIPB/ Project Approval Board.
The onus to provide requisite justification that the new proposal would not jeopardize the
existing joint venture or technology transfer/ trademark partner, would lie equally on the

non-resident investor/ technology supplier and the Indian partner.

4223 The following investments, however, will be exempt from the requirement
of Government approval even though the non-resident investor may be having a joint

venture or technology transfer/ trademark agreement in the same field:

(a) Investments to be made by Venture Capital Fund registered with the
Securities and Exchange Board of India (SEBI); or

(b) Investments by Multinational Financial Institutions like Asian
Development Bank(ADB), International Finance Corporation(IFC),
Commonwealth Finance Corporation (CDC), Deutsche Entwicklungs
Gescelschaft (DEG) etc.; or

(c) where in the existing joint venture, investment by either of the parties is
less than 3 per cent; or

(d) where the existing joint venture / collaboration is defunct or sick; or

3 DIPP has released a Discussion paper calling for views/suggestions from the stakeholders to review the
extant policy on subjecting investment to the ‘Existing Venture/ tie-up condition’
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(e) for issue of shares of an Indian company engaged in Information
Technology sector or in the mining sector, if the existing joint venture or
technology transfer / trade mark agreement of the person to whom the shares
are to be issued are also in the Information Technology sector or in the mining

sector for same area/mineral.

4.2.2.4 For the purpose of ‘same’ field 4 digit NIC, 1987 Code” will be relevant.

4.2.3 Guidelines for establishment of Indian companies/ transfer of ownership or
control of Indian companies, from resident Indian citizens to non-resident entities, in
sectors with caps:

In sectors/activities with caps, including inter-alia defence production, air transport
services, ground handling services, asset reconstruction companies, private sector banking,
broadcasting, commodity exchanges, credit information companies, insurance, print
media, telecommunications and satellites, Government approval/FIPB approval would be
required in all cases where:

(1) An Indian company is being established with foreign investment and is owned by a
non-resident entity or

(i1) An Indian company is being established with foreign investment and is controlled by a
non-resident entity or

(ii1) The control of an existing Indian company, currently owned or controlled by resident
Indian citizens and Indian companies, which are owned or controlled by resident Indian
citizens, will be/is being transferred/passed on to a non-resident entity as a consequence of
transfer of shares and/or fresh issue of shares to non-resident entities through
amalgamation, merger/demerger, acquisition etc. or

(iv) The ownership of an existing Indian company, currently owned or controlled by
resident Indian citizens and Indian companies, which are owned or controlled by resident
Indian citizens, will be/is being transferred/passed on to a non-resident entity as a
consequence of transfer of shares and/or fresh issue of shares to non-resident entities
through amalgamation, merger/demerger, acquisition etc.

(v) It is clarified that these guidelines will not apply for sectors/activities where there are
no foreign investment caps, that is, 100% foreign investment is permitted under the

automatic route.

* NIC Codes are available at http://siadipp.nic.in/policy/nic/nic.htm
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(vi) It is also clarified that Foreign investment shall include all types of foreign
investments i.e. FDI, investment by FIIs, NRIs, ADRs, GDRs, Foreign Currency
Convertible Bonds (FCCB) and fully, mandatorily & compulsorily convertible preference
shares/debentures, regardless of whether the said investments have been made under
Schedule 1, 2, 3 and 6 of FEMA (Transfer or Issue of Security by Persons Resident
Outside India) Regulations.

4.3 CAPS ON INVESTMENTS

4.3.1 Investments can be made by non-residents in the capital of a resident entity only to
the extent of the percentage of the total capital as provided/permitted in the FDI policy.
Thus while investment are prohibited in some sectors/activities, there are
restrictions/conditions/caps on the investment in certain other sector/activities. The caps in

various sector(s)/activity are detailed out in Chapter 5 of this circular.

4.4 ENTRY CONDITIONS ON INVESTMENT

4.4.1 Investments can be permitted to be made by non-residents in the capital of a

resident entity in certain sectors/activity with entry conditions. These entry conditions
would be applicable for investment only by non-resident entities. Such conditions may
include norms for minimum capitalization, lock-in period, etc. The entry conditions in

various sectors/activities are detailed in Chapter 5 of this circular.

45 OTHER CONDITIONS ON INVESTMENT BESIDES ENTRY
CONDITIONS

4.5.1 Besides the entry conditions on foreign investment, the investment/investors need
to conform to all relevant sectoral laws, regulations, rules etc.

4.5.2 The national security/internal security related conditions as contained in relevant
statutes or notifications of the Government will also have to be complied with.

4.5.3 The State Governments/Union Territories have regulations in relations to the

subjects in their legislative domain. These conditions also have to be met/complied with.

4.6 DOWNSTREAM INVESTMENT BY INDIAN COMPANIES

4.6.1 The Policy for downstream investment by Indian companies seeks to lay down and
clarify about compliance with the Foreign investment norms on entry route, conditionalities

and sectoral caps. The ‘guiding principle’ is that downstream investment by companies
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‘owned’ or ‘controlled’ by non resident entities would require to follow the same norms as
a direct foreign investment i.e. only as much can be done by way of indirect foreign
investment through downstream investment in Para 4.1 as can be done through direct

foreign investment and what can be done directly can be done indirectly under same norms.

4.6.2 The Guidelines for calculation of total foreign investment, both direct and indirect in
an Indian company, at every stage of investment, including downstream investment, have
been detailed in Para 4.1 which enables determination of total foreign investment in any/all

Indian Companies.

4.6.3 For the purpose of this chapter,

(1) ‘Operating Company’ is an Indian company which is undertaking operations in
various economic activities and sectors.

(i) ‘Downstream investment’ means indirect foreign investment by one Indian
company into another Indian company by way of subscription or acquisition in
terms of Para 4.1. Para 4.1.3 provides the guidelines for calculation of indirect
foreign investment with conditions specified in para 4.1.3 (v).

(iv) ‘Foreign Investment” would have the same meaning as in Para 4.1

4.6.4 Guidelines for foreign investment into investing companies /downstream
investment by Indian Companies ‘owned and/or controlled by non resident

entities’ as per Para 4.1:

The Policy on downstream investment comprises policy for (i) only operating
companies (ii) operating-cum-investing companies (iii) only investing companies
as below:

(i) Only operating companies: Foreign investment in such companies would have to
comply with the relevant sectoral conditions on entry route, conditionalities and
caps with regard to the sectors in which such companies are operating.

(i1) Operating-cum-investing companies:

(a) Foreign investment into such companies would have to comply with the relevant
sectoral conditions on entry route, conditionalities and caps with regard to the

sectors in which such companies are operating.
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(b) Further, the subject Indian companies into which downstream investments are
made by such companies would have to comply with the relevant sectoral
conditions on entry route, conditionalities and caps in regard of the sector in
which the subject Indian companies are operating.

(ii1) Investing companies:

(a) Foreign Investment in Investing Companies will require the prior
Government/FIPB approval, regardless of the amount or extent of foreign
investment.

(b) The Indian companies into which downstream investments are made by such
investing companies would have to comply with the relevant sectoral conditions
on entry route, conditionalities and caps in regard of the sector in which the
subject Indian companies are operating.

4.6.5 For infusion of foreign investment into such companies which do not have any
operations and also do not have any downstream investments, Government/FIPB approval
would be required, regardless of the amount or extent of foreign investment. Further, as and
when such company commences business(s) or makes downstream investment it will have

to comply with the relevant sectoral conditions on entry route, conditionalities and caps.

4.6.6. For Operating-cum- investing companies and investing companies (Para 4.6.4) and
for companies as per para 4.6.5 above, downstream investments can be made subject to the

following conditions:

(1) Such company is to notify SIA, DIPP and FIPB of its downstream investment in the
form available at
http://www.fipbindia.com/portal/forms/FIPB%20Application%20Form%20for%20
Press%20Note%204%2001%202009.doc within 30 days of such investment even if
capital instruments have not been allotted along with the modality of investment in

new/existing ventures (with/without expansion programme);

(i1) downstream investment by way of induction of foreign equity in an existing Indian
Company to be duly supported by a resolution of the Board of Directors supporting

the said induction as also a shareholders Agreement if any;

(ii1) issue/transfer/pricing/valuation of shares shall be in accordance with applicable

SEBI/RBI guidelines;
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(iv) For the purpose of downstream investment, the operating cum investing
companies and the investing companies would have to bring in requisite funds
from abroad and not leverage funds from domestic market for such investments.
This would, however, not preclude downstream operating companies from raising
debt in the domestic market. Downstream investments through internal accruals are

permissible, subject to provisions of para 4.6.4.

4.7 GUIDELINES FOR CONSIDERATION OF FDI PROPOSALS BY FIPB:

4.7.1 The following guidelines are laid down to enable the FIPB to consider the

proposals for FDI and formulate its recommendations.

4.7.2  All applications should be put up before the FIPB by its Secretariat within 15 days
and it should be ensured that comments of the administrative ministries are placed before

the Board either prior to/or in the meeting of the Board.

4.7.3 Proposals should be considered by the Board keeping in view the time frame of
thirty (30) days for communicating Government decision.
4.7.4 In cases in which either the proposal is not cleared or further information is
required in order to obviate delays presentation by applicant in the meeting of the FIPB
should be resorted to.
4.7.5 While considering cases and making recommendations, FIPB should keep in mind
the sectoral requirements and the sectoral policies vis-a-vis the proposal (s).
4.7.6 FIPB would consider each proposal in its totality
4.7.7 The Board should examine the following while considering proposals submitted to
it for consideration.
(1) whether the items of activity involve industrial licence or not and if so the
considerations for grant of industrial licence must be gone into;
(i1) whether the proposal involves any export projection and if so the items of export
and the projected destinations.
(ii1))Whether the proposal has any strategic or defence related considerations.
4.7.8 While considering proposals the following may be prioritised.
(i) Items falling in infrastructure sector.
(i1) Items which have an export potential.
(i11)Items which have large scale employment potential and especially for rural people.

(iv)Items which have a direct or backward linkage with agro business/farm sector.
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(v) Items which have greater social relevance such as hospitals, human resource
development, life saving drugs and equipment.

(vi)Proposals which result in induction of technology or infusion of capital.

479 The following should be especially considered during the scrutiny and
consideration of proposals.

(1) The extent of foreign equity proposed to be held (keeping in view sectoral caps if
any

(i1) Extent of equity from the point of view whether the proposed project would
amount to a holding company/wholly owned subsidiary/a company with dominant
foreign investment (i.e. 76% or more) joint venture.

(i11))Whether the proposed foreign equity is for setting up a new project (joint venture
or otherwise) or whether it is for enlargement of foreign/NRI equity or whether it
is for fresh induction of foreign equity/NRI equity in an existing Indian company.

(iv)In the case of fresh induction offerings/NRI equity and/or in cases of enlargement
of foreign/NRI equity, in existing Indian companies whether there is a resolution of
the Board of Directors supporting the said induction/enlargement of foreign/NRI
equity and whether there is a shareholders agreement or not.

(v) In the case of induction of fresh equity in the existing Indian companies and/or
enlargement of foreign equity in existing Indian companies, the reason why the
proposal has been made and the modality for induction/enhancement (i.e. whether
by increase of paid up capital/authorized capital, transfer of shares (hostile or
otherwise) whether by rights issue, or by what modality.

(vi)Issue/transfer/pricing of shares will be as per SEBI/RBI guidelines.

(vil) Whether the activity is an industrial or a service activity or a combination of both.

(viil) Whether the items of activity involves any restriction by way of reservation for

the Micro & Small Enterprises sector.

(ix) Whether there are any sectoral restrictions on the activity

(x) Whether the proposal involves import of items which are either hazardous, banned

or detrimental to environment (e.g. import of plastic scrap or recycled plastics).

4.7.10 No condition specific to the letter of approval issued to a non-resident
investor would be changed or additional condition imposed subsequent to the issue of
a letter of approval. This would not prohibit changes in general policies and,

regulations applicable to the industrial sector.
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48 CONSTITUTION OF FIPB :

4.8.1 FIPB comprises of the following Core Group of Secretaries to the
Government of India:
(1) Secretary to Government, Department of Economic Affairs, Ministry of
Finance — Chairperson
(i1) Secretary to Government, Department of Industrial Policy & Promotion,
Ministry of Commerce & Industry
(ii1)Secretary to Government, Department of Commerce, Ministry of
Commerce & Industry
(iv)Secretary to Government, Economic Relations, Ministry of External
Affairs
(v) Secretary to Government, Ministry of Overseas Indian
Affairs.

4.8.2 The Board would be able to co-opt other Secretaries to the Central
Government and top officials of financial institutions, banks and professional

experts of Industry and Commerce, as and when necessary.

49  APPROVAL LEVELS FOR CASES UNDER GOVERNMENT ROUTE

4.9.1 The following approval levels shall operate for proposals involving FDI under the

Government route i.e. requiring prior Government approval:

(1) The Minister of Finance who is in-charge of FIPB would consider the
recommendations of FIPB on proposals with total foreign equity inflow of and below

Rs.1200 crore.

(i) The recommendations of FIPB on proposals with total foreign equity inflow of
more than Rs. 1200 crore would be placed for consideration of CCEA. The FIPB
Secretariat in DEA will process the recommendations of FIPB to obtain the approval

of Minister of Finance and CCEA.
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(1i1) The CCEA would also consider the proposals which may be referred to it
by the FIPB/ the Minister of Finance (in-charge of FIPB).

410 CASES WHICH DO NOT REQUIRE FRESH APPROVAL

4.10.1 Companies may not require fresh prior approval of the Government i.e. Minister
in-charge of FIPB/CCEA for bringing in additional foreign investment into the same

entity, in the following cases:

(1) Cases of entities whose activities had earlier required prior approval of
FIPB/CCFI/CCEA and who had, accordingly, earlier obtained prior approval of
FIPB/CCFI/CCEA for their initial foreign investment but subsequently such

activities/sectors have been placed under automatic route;

(11) Cases of entities whose activities had sectoral caps earlier and who had,
accordingly, earlier obtained prior approval of FIPB/CCFI/CCEA for their initial foreign
investment but subsequently such caps were removed/increased and the activities placed
under the automatic route; provided that such additional investment alongwith the

initial/original investment does not exceed the sectoral caps; and

(ii1))  The cases of additional foreign investment into the same entity where prior
approval of FIPB/CCFI/CCEA had been obtained earlier for the initial/original foreign
investment due to requirements of Press Note 18/1998 or Press Note 1 of 2005 and prior
approval of the Government under the FDI policy is not required for any other

reason/purpose.

4.11 Guidelines for e-filing of applications, filing of amendment applications and
instructions to applicants are available at FIPB’s website

(http://finmin.nic.in/fipbweb/fipbwebreports/webpage.asp and http://www.fipbindia.com).
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CHAPTER 5: POLICY ON ROUTE, CAPS AND ENTRY
CONDITIONS:

5.1 PROHIBITION ON INVESTMENT IN INDIA.

FDI is prohibited in the following activities/sectors:
(a) Retail Trading (except single brand product retailing)
(b) Lottery Business including Government /private lottery, online lotteries,etc.
(c) Gambling and Betting including casinos etc.
(d) Business of chit fund
(e) Nidhi company
(f) Trading in Transferable Development Rights (TDRs)
(g) Real Estate Business or Construction of Farm Houses
(h) Manufacturing of Cigars, cheroots, cigarillos and cigarettes, of tobacco or of
tobacco substitutes
(1) Activities / sectors not opened to private sector investment including Atomic
Energy and Railway Transport (other than Mass Rapid Transport Systems).
Besides foreign investment in any form, foreign technology collaboration in any
form including licensing for franchise, trademark, brand name, management contract is

also completely prohibited for Lottery Business and Gambling and Betting activities.

5.2 SECTOR-SPECIFIC POLICY FOR FDI

In the following sectors/activities, FDI up to the limit indicated against each sector/activity
is allowed/permitted subject to other conditions indicated & security conditions where
applicable. In sectors/activities not listed below, FDI is permitted upto 100% on the

automatic route, subject to applicable laws/sectoral rules/regulations/security conditions.

SI.No. Sector/Activity % of FDI | Entry Route
Cap/Equity
AGRICULTURE
5.2.1 Agriculture & Animal Husbandry
Floriculture, Horticulture, | 100% Automatic

Development of Seeds, Animal
Husbandry, Pisciculture, Aquaculture
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SI.No. Sector/Activity % of FDI | Entry Route
Cap/Equity
and Cultivation of Vegetables &
Mushrooms under controlled
conditions and services related to
agro and allied sectors
Note: Besides the above, FDI is not
allowed in any other agricultural
sector/activity
52.1.1 Other conditions:

For companies dealing with development of transgenic seeds/vegetables, the
following conditions apply:

(1) When dealing with genetically modified seeds or planting material the
company shall comply with safety requirements in accordance with laws
enacted under the Environment (Protection) Act on the genetically modified
organisms.

(i)  Any import of genetically modified materials if required shall be
subject to the conditions laid down vide Notifications issued under Foreign
Trade (Development and Regulation) Act, 1992.

(ii1)  The company shall comply with any other Law, Regulation or Policy
governing genetically modified material in force from time to time.

(iv)  Undertaking of business activities involving the use of genetically
engineered cells and material shall be subject to the receipt of approvals from
Genetic Engineering Approval Committee (GEAC) and Review Committee
on Genetic Manipulation (RCGM).

(v) Import of materials shall be in accordance with National Seeds Policy.
(vi)  The term “under controlled conditions™ covers the following:

% ‘Cultivation under controlled conditions’ for the categories of
Floriculture, Horticulture, Cultivation of vegetables and
Mushrooms is the practice of cultivation wherein rainfall,
temperature, solar radiation, air humidity and culture medium are
controlled artificially. Control in these parameters may be effected
through protected cultivation under green houses, net houses, poly
houses or any other improved infrastructure facilities where micro-

climatic conditions are regulated anthropogenically.
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SI.No.

Sector/Activity % of FDI | Entry Route

Cap/Equity
% Development of seeds will be considered to be ‘under controlled

conditions’ when seed farms/laboratories use tissue culture or any
other micro-propagation techniques for development and
multiplication of seeds/planting material. Seed development in the
case of anthuriums, orchids and other ornamental crops in green
houses/net houses/poly houses is also be included in this category.

¢ In case of Animal Husbandry, scope of the term ‘under controlled
conditions’ includes —

e Rearing of animals under intensive farming systems
with stall-feeding.  Intensive farming system will
require climate systems (ventilation,
temperature/humidity management), health care and
nutrition, herd registering/pedigree recording, use of
machinery, waste management systems.

e Poultry breeding farms and hatcheries where micro-
climate is controlled through advanced technologies

like incubators, ventilation systems etc.

¢ In the case of pisciculture and aquaculture, ‘under controlled
conditions’ includes —
e Aquariums

e Hatcheries where eggs are artificially fertilized and fry

are hatched and incubated in an enclosed environment

with artificial climate control.

522

Tea Plantation

5221

Tea sector including tea plantations 100% Government

Note: Besides the above, FDI is not
allowed in any other plantation
sector/activity

5222

Other conditions:

(1) Compulsory divestment of 26% equity of the company in favour of an

Indian partner/Indian public within a period of 5 years
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SI.No. Sector/Activity % of FDI | Entry Route
Cap/Equity

(1)  Prior approval of the State Government concerned in case of any

future land use change.

INDUSTRY
MINING
523 MINING
5.2.3.1 Mining and Exploration of metal and | 100% Automatic

non-metal ores including diamond,
gold, silver and precious ores but
excluding titanium bearing minerals
and its ores; subject to the Mines and
Minerals( Development &
Regulation) Act, 1957.

52.3.2 Coal and Lignite

(1) Coal & Lignite mining for captive | 100% Automatic
consumption by power projects, iron
& steel and cement units and other
eligible activities permitted under
and subject to the provisions of Coal
Mines (Nationalization) Act, 1973

(2) Setting up coal processing plants | 100% Automatic
like washeries subject to the
condition that the company shall not
do coal mining and shall not sell
washed coal or sized coal from its
coal processing plants in the open
market and shall supply the washed
or sized coal to those parties who are
supplying raw coal to coal processing
plants for washing or sizing.

5233 Mining and mineral separation of
titanium bearing minerals and
ores, its value addition and
integrated activities

5.2.3.3.1 | Mining and mineral separation of | 100% Government
titanium bearing minerals & ores, its
value addition and integrated
activities  subject to  sectoral
regulations and the Mines and
Minerals (Development and
Regulation Act 1957)

52332 Other conditions:

India has large reserves of beach sand minerals in the coastal stretches
around the country. Titanium bearing minerals viz. Ilmenite, rutile and

leucoxene, and Zirconium bearing minerals including zircon are some of the
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SI.No.

Sector/Activity % of FDI | Entry Route
Cap/Equity

beach sand minerals which have been classified as “prescribed substances”
under the Atomic Energy Act, 1962.

Under the Industrial Policy Statement 1991, mining and production of
minerals classified as “prescribed substances” and specified in the Schedule to
the Atomic Energy (Control of Production and Use) Order, 1953 were
included in the list of industries reserved for the public sector. Vide
Resolution No. 8/1(1)/97-PSU/1422 dated 6™ October 1998 issued by the
Department of Atomic Energy laying down the policy for exploitation of
beach sand minerals, private participation including Foreign Direct
Investment (FDI), was permitted in mining and production of Titanium ores
(Ilmenite, Rutile and Leucoxene) and Zirconium minerals (Zircon).

Vide Notification No. S.O.61(E) dated 18.1.2006, the Department of
Atomic Energy re-notified the list of “prescribed substances” under the
Atomic Energy Act 1962. Titanium bearing ores and concentrates (Ilmenite,
Rutile and Leucoxene) and Zirconium, its alloys and compounds and
minerals/concentrates including Zircon, were removed from the list of

“prescribed substances”.

(1) FDI for separation of titanium bearing minerals & ores will be subject to
the following additional conditions viz.:
(A) value addition facilities are set up within India along with transfer of
technology;
(B) disposal of tailings during the mineral separation shall be carried out
in accordance with regulations framed by the Atomic Energy Regulatory
Board such as Atomic Energy (Radiation Protection) Rules, 2004 and the
Atomic Energy (Safe Disposal of Radioactive Wastes) Rules, 1987.
(i1) FDI will not be allowed in mining of “prescribed substances” listed in
the Notification No. S.O. 61(E) dated 18.1.2006 issued by the Department of
Atomic Energy.

Clarification: (1) For titanium bearing ores such as Ilmenite, Leucoxene and
Rutile, manufacture of titanium dioxide pigment and titanium sponge
constitutes value addition. Ilmenite can be processed to produce 'Synthetic
Rutile or Titanium Slag as an intermediate value added product.
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SI.No.

Sector/Activity % of FDI | Entry Route
Cap/Equity

(2) The objective is to ensure that the raw material available in the country is
utilized \ for setting up downstream industries and the technology available
internationally is available for setting up such industries within the country.
Thus, if with the technology transfer, the objective of the FDI Policy can be
achieved, the conditions prescribed at (i) (A) above shall be deemed to be
fulfilled.

MANUFACTURING

524

Manufacture of items reserved for
production in Micro and Small
Enterprises (MSES)

5.24.1

FDI in MSEs will be subject to the sectoral caps, entry routes and other
relevant sectoral regulations.  Any industrial undertaking which is not a
Micro or Small Scale Enterprise, but manufactures items reserved for the
MSE sector would require Government route where foreign investment is
more than 24% in the capital. Such an undertaking would also require an
Industrial License under the Industries (Development & Regulation) Act
1951, for such manufacture. The issue of Industrial License is subject to a few
general conditions and the specific condition that the Industrial Undertaking
shall undertake to export a minimum of 50% of the new or additional annual
production of the MSE reserved items to be achieved within a maximum
period of three years. The export obligation would be applicable from the date
of commencement of commercial production and in accordance with the
provisions of section 11 of the Micro, Small and Medium Enterprises

Development Act 2006.

525

DEFENCE

5.2.5.1

Defence Industry subject to Industrial | 26% Government
license  under the  Industries
(Development & Regulation) Act
1951°

5252

Other conditions:

(i) Licence applications will be considered and licences given by the

Department of Industrial Policy & Promotion, Ministry of Commerce

> DIPP had recently released a Discussion paper calling for views/suggestions from the stakeholders to
review the extant policy on FDI in Defence sector
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SI.No.

Sector/Activity % of FDI | Entry Route
Cap/Equity

& Industry, in consultation with Ministry of Defence.

(i1) Cases involving FDI will be considered by the FIPB and licences
given by the Department of Industrial Policy & Promotion in
consultation with Ministry of Defence.

(ii1)The applicant should be an Indian company / partnership firm.

(iv) The management of the applicant company / partnership should be in
Indian hands with majority representation on the Board as well as the
Chief Executives of the company / partnership firm being resident
Indians.

(v) Full particulars of the Directors and the Chief Executives should be
furnished along with the applications.

(vi) The Government reserves the right to verify the antecedents of the
foreign collaborators and domestic promoters including their financial
standing and credentials in the world market. Preference would be
given to original equipment manufacturers or design establishments,
and companies having a good track record of past supplies to Armed
Forces, Space and Atomic energy sections and having an established R
& D base.

(vil) There would be no minimum capitalization for the FDI. A proper
assessment, however, needs to be done by the management of the
applicant company depending upon the product and the technology.
The licensing authority would satisfy itself about the adequacy of the
net worth of the non-resident investor taking into account the category
of weapons and equipment that are proposed to be manufactured.

(viii) There would be a three-year lock-in period for transfer of equity
from one non-resident investor to another non-resident investor
(including NRIs & erstwhile OCBs with 60% or more NRI stake) and
such transfer would be subject to prior approval of the FIPB and the
Government.

(ix) The Ministry of Defence is not in a position to give purchase guarantee
for products to be manufactured. However, the planned acquisition

programme for such equipment and overall requirements would be
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SI.No.

Sector/Activity % of FDI | Entry Route
Cap/Equity

made available to the extent possible.

(x) The capacity norms for production will be provided in the licence
based on the application as well as the recommendations of the
Ministry of Defence, which will look into existing capacities of similar
and allied products.

(xi) Import of equipment for pre-production activity including
development of prototype by the applicant company would be
permitted.

(xii) Adequate safety and security procedures would need to be put in
place by the licensee once the licence is granted and production
commences. These would be subject to verification by authorized
Government agencies.

(xiii) The standards and testing procedures for equipment to be produced
under licence from foreign collaborators or from indigenous R & D
will have to be provided by the licensee to the Government nominated
quality assurance agency under appropriate confidentiality clause. The
nominated quality assurance agency would inspect the finished
product and would conduct surveillance and audit of the Quality
Assurance Procedures of the licensee. Self-certification would be
permitted by the Ministry of Defence on case to case basis, which may
involve either individual items, or group of items manufactured by the
licensee. Such permission would be for a fixed period and subject to
renewals.

(xiv) Purchase preference and price preference may be given to the Public
Sector organizations as per guidelines of the Department of Public
Enterprises.

(xv) Arms and ammunition produced by the private manufacturers will be
primarily sold to the Ministry of Defence. These items may also be
sold to other Government entities under the control of the Ministry of
Home Affairs and State Governments with the prior approval of the
Ministry of Defence. No such item should be sold within the country

to any other person or entity. The export of manufactured items would
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SI.No.

Sector/Activity

% of
Cap/Equity

FDI

Entry Route

be subject to policy and guidelines as applicable to Ordnance Factories

and Defence Public Sector Undertakings. Non-lethal items would be

permitted for sale to persons / entities other than the Central of State

Governments with the prior approval of the Ministry of Defence.

Licensee would also need to institute a verifiable system of removal of

all goods out of their factories. Violation of these provisions may lead

to cancellation of the licence.

(xvi) Government decision on applications to FIPB for FDI in defence

industry sector will be normally communicated within a time frame of

10 weeks from the date of acknowledgement.

POWER

5.2.6

Electric Generation, Transmission,
Distribution and Trading

5.2.6.1

1) Generation and transmission
of electric energy produced in-hydro
electric, coal/lignite based thermal,
oil based thermal and gas based
thermal power plants.

i) Non-Conventional ~ Energy
Generation and Distribution.

1i1) Distribution  of  electric
energy to households, industrial,
commercial and other users and

iv) Power Trading

Note 1: All the above would
be subject to the provisions of the
Electricity Act 2003.

Note 2: (i) to (iii) above do not
include generation, transmission
and distribution of electricity
produced in atomic  power
plant/atomic energy since private
investment in this sector/activity is
prohibited and is reserved for

100%

Automatic
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SI.No. Sector/Activity % of FDI | Entry Route
Cap/Equity
public sector.
SERVICES SECTOR
52.7 Civil Aviation Sector | |
5271

The Civil Aviation sector includes Airports, Scheduled and Non-Scheduled
domestic passenger airlines, Helicopter services / Seaplane services, Ground
Handling Services, Maintenance and Repair organizations; Flying training

institutes; and Technical training institutions.
For the purposes of the Civil Aviation sector:

(1) “Airport” means a landing and taking off area for aircrafts, usually with
runways and aircraft maintenance and passenger facilities and includes
aerodrome as defined in clause (2) of section 2 of the Aircraft Act, 1934;

(i1) "Aerodrome" means any definite or limited ground or water area
intended to be used, either wholly or in part, for the landing or departure
of aircraft, and includes all buildings, sheds, vessels, piers and other
structures thereon or pertaining thereto;

(ii1)"Air transport service" means a service for the transport by air of
persons, mails or any other thing, animate or inanimate, for any kind of
remuneration whatsoever, whether such service consists of a single
flight or series of flights.

(iv)"Air Transport Undertaking" means an undertaking whose business
includes the carriage by air of passengers or cargo for hire or reward.

(v) "Aircraft component" means any part, the soundness and correct
functioning of which, when fitted to an aircraft, is essential to the
continued airworthiness or safety of the aircraft and includes any item of
equipment;

(vi)"Helicopter" means a heavier-than -air aircraft supported in flight by the
reactions of the air on one or more power driven rotors on substantially
vertical axis;

(vii) "Scheduled air transport service", means an air transport service

undertaken between the same two or more places and operated
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SI.No.

Sector/Activity % of FDI | Entry Route
Cap/Equity

according to a published time table or with flights so regular or frequent
that they constitute a recognizably systematic series, each flight being
open to use by members of the public.

(viil) “Non-Scheduled Air Transport service” means any service which is
not a scheduled air transport service and will include Chartered and
Cargo airlines.

(ix)“Chartered” and “Cargo” airlines would mean such airlines which meet
the conditions as given in the Civil Aviation Requirements issued by the
Ministry of Civil Aviation.

(x) "Seaplane" means an aeroplane capable normally of taking off from and
alighting solely on water;

(x1)“Ground Handling” means (i) ramp handling , (ii) traffic handling both
of which shall include the activities as specified by the Ministry of Civil
Aviation through the Aeronautical Information Circulars from time to
time, and (iii) any other activity specified by the Central Government to

be a part of either ramp handling or traffic handling.

5.2.7.2

Policy for FDI in Civil Aviation sector

The policy for FDI in the Civil Aviation Sector would be subject to the
Aircraft Rules, 1934 as amended from time to time, Civil Aviation
Requirements, and Aeronautical Information Circulars as notified by the
Ministry of Civil Aviation

5.2.7.2.1

Airports

a) Greenfield projects 100% Automatic
(a) proj

xisting projects 0 utomatic u
(b) Existing proj 100% A i p
to 74%

Government
route beyond
74%

52722

Air Transport Services

(a) Air Transport Services would include Domestic Scheduled Passenger
Airlines; Non-Scheduled Airlines; Chartered Airlines; Cargo Airlines;
helicopter and seaplane services.

(b) No foreign airlines would be allowed to participate directly or indirectly

in the equity of an Air Transport Undertaking engaged in operating
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SI.No. Sector/Activity % of FDI | Entry Route
Cap/Equity
Scheduled, Non-Scheduled, and Chartered airlines.
(c) Foreign airlines are allowed to participate in the equity of companies
operating Cargo airlines, helicopter and seaplane services.
(1) Scheduled Air Transport Service/ | 49% FDI Automatic
Domestic ~ Scheduled  Passenger | (100% for NRIs)
Airline
(2) Non-Scheduled Air Transport | 74% FDI Automatic up
Service/ Non-Scheduled airlines, | (100% for NRIs) to 49%
Chartered airlines, and Cargo airlines
Government
route beyond
49% and up to
74%
(3) Helicopter services/seaplane | 100% Automatic
services requiring DGCA approval
52.7.2.3 | Other services under Civil
Aviation sector
(1) Ground Handling Services | 74% FDI Automatic up
subject to sectoral regulations and | (100% for NRIs) to 49%
security clearance
Government
route beyond
49% and up to
74%
(2) Maintenance and  Repair | 100% Automatic
organizations; flying training
institutes; and technical training
institutions
5.2.8 Asset Reconstruction Companies
5.2.8.1 ‘Asset Reconstruction Company’ (ARC) means a company registered with the
Reserve Bank of India under Section 3 of the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002 (SARFAESI Act).
5.2.8.2 FDI limit 49% of paid-up | Government
capital of ARC
52.83 Other conditions:

(1) Persons resident outside India, other than Foreign Institutional Investors
(FIIs), can invest in the capital of Asset Reconstruction Companies (ARCs)
registered with Reserve Bank only under the Government Route. Such
investments have to be strictly in the nature of FDI. Investments by FIIs are

not permitted in the equity capital of ARCs.
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SI.No.

Sector/Activity % of FDI | Entry Route
Cap/Equity

(i1)) However, FIIs registered with SEBI can invest in the Security Receipts
(SRs) issued by ARCs registered with Reserve Bank. FIIs can invest upto 49
per cent of each tranche of scheme of SRs, subject to the condition that
investment by a single FII in each tranche of SRs shall not exceed 10 per cent
of the issue.

(iii))Any individual investment of more than 10% would be subject to
provisions of section 3(3) (f) of Securitization and Reconstruction of Financial

Assets and Enforcement of Security Interest Act, 2002.

529

Banking —Private sector

5.29.1

Banking —Private sector 74% including | Automatic up
investment by FIls to 49%

Government
route beyond
49% and up to
74%

5292

Other conditions:

(1) This 74% limit will include investment under the Portfolio Investment
Scheme (PIS) by FlIs, NRIs and shares acquired prior to September 16, 2003
by erstwhile OCBs, and continue to include IPOs, Private placements,
GDR/ADRs and acquisition of shares from existing shareholders.

(2) The aggregate foreign investment in a private bank from all sources will
be allowed up to a maximum of 74 per cent of the paid up capital of the Bank.
At all times, at least 26 per cent of the paid up capital will have to be held by
residents, except in regard to a wholly-owned subsidiary of a foreign bank.

(3) The stipulations as above will be applicable to all investments in existing
private sector banks also.

(4) The permissible limits under portfolio investment schemes through stock
exchanges for FlIs and NRIs will be as follows:

(1) In the case of FlIs, as hitherto, individual FII holding is restricted to 10
per cent of the total paid-up capital, aggregate limit for all FIIs cannot
exceed 24 per cent of the total paid-up capital, which can be raised to
49 per cent of the total paid-up capital by the bank concerned through

a resolution by its Board of Directors followed by a special resolution
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to that effect by its General Body.

(a) Thus, the FII investment limit will continue to be within 49 per
cent of the total paid-up capital.

(b) In the case of NRIs, as hitherto, individual holding is restricted to 5
per cent of the total paid-up capital both on repatriation and non-
repatriation basis and aggregate limit cannot exceed 10 per cent of
the total paid-up capital both on repatriation and non-repatriation
basis. However, NRI holding can be allowed up to 24 per cent of
the total paid-up capital both on repatriation and non-repatriation
basis provided the banking company passes a special resolution to
that effect in the General Body.

(c) Applications for foreign direct investment (FDI route) in private
banks having joint venture/subsidiary in insurance sector may be
addressed to the Reserve Bank of India (RBI) for consideration in
consultation with the Insurance Regulatory and Development
Authority (IRDA) in order to ensure that the 26 per cent limit of
foreign shareholding applicable for the insurance sector is not
being breached.

(d) Transfer of shares under FDI from residents to non-residents will
continue to require approval of RBI and Government as per para
4.2.3 above as applicable.

(e) The policies and procedures prescribed from time to time by RBI
and other institutions such as SEBI, D/o Company Affairs and
IRDA on these matters will continue to apply.

(f) RBI guidelines relating to acquisition by purchase or otherwise of
shares of a private bank, if such acquisition results in any person
owning or controlling 5 per cent or more of the paid up capital of

the private bank will apply to non-resident investors as well.

(i1) Setting up of a subsidiary by foreign banks
(a) Foreign banks will be permitted to either have branches or

subsidiaries but not both.
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(b) Foreign banks regulated by banking supervisory authority in the
home country and meeting Reserve Bank’s licensing criteria will
be allowed to hold 100 per cent paid up capital to enable them to
set up a wholly-owned subsidiary in India.

(c) A foreign bank may operate in India through only one of the three
channels viz., (i) branches (ii) a wholly-owned subsidiary and (iii)
a subsidiary with aggregate foreign investment up to a maximum
of 74 per cent in a private bank.

(d) A foreign bank will be permitted to establish a wholly-owned
subsidiary either through conversion of existing branches into a
subsidiary or through a fresh banking license. A foreign bank will
be permitted to establish a subsidiary through acquisition of shares
of an existing private sector bank provided at least 26 per cent of
the paid capital of the private sector bank is held by residents at all
times consistent with para (i) (b) above.

(e) A subsidiary of a foreign bank will be subject to the licensing
requirements and conditions broadly consistent with those for new
private sector banks.

(f) Guidelines for setting up a wholly-owned subsidiary of a foreign
bank will be issued separately by RBI

(g) All applications by a foreign bank for setting up a subsidiary or for
conversion of their existing branches to subsidiary in India will
have to be made to the RBI.

(ii1) At present there is a limit of ten per cent on voting rights in respect of
banking companies, and this should be noted by potential investor.

Any change in the ceiling can be brought about only after final policy

decisions and appropriate Parliamentary approvals.

5.2.10

Banking- Public Sector

5.2.10.1

Banking- Public Sector subject to | 20% (FDI  and | Government
Banking Companies (Acquisition & | Portfolio
Transfer of Undertakings) Acts | Investment)
1970/80. This ceiling (20%) is also
applicable to the State Bank of India
and its associate Banks.
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5.2.11 Broadcasting
5.2.11.1 Terrestrial Broadcasting FM (FM | 20% (FDI, NRI & | Government
Radio) subject to such terms and | PIO investments and
conditions as specified from time to | portfolio
time by Ministry of Information and | investment)
Broadcasting for grant of permission
for setting up of FM Radio Stations
52.11.2 Cable Network subject to Cable | 49% (FDI, NRI & | Government
Television Network Rules, 1994 and | PIO investments and
other conditions as specified from | portfolio
time to time by Ministry of | investment)
Information and Broadcasting
52.11.3 Direct —to-Home subject to such | 49% (FDI, NRI & | Government
guidelines/terms and conditions as | PIO investments and
specified from time to time by | portfolio
Ministry of  Information and | investment)
Broadcasting Within this limit,
FDI component not
to exceed
20%
52.11.4 Headend-In-The-Sky (HITS) Broadcasting Service refers to the
multichannel downlinking and distribution of television programme in C-
Band or Ku Band wherein all the pay channels are downlinked at a central
facility (Hub/teleport) and again uplinked to a satellite after encryption of
channel. At the cable headend these encrypted pay channels are downlinked
using a single satellite antenna, transmodulated and sent to the subscribers by
using a land based transmission system comprising of infrastructure of
cable/optical fibres network.
5.2.11.4.1 | FDI limit in (HITS) Broadcasting | 74% (total direct and | Automatic up
Service is subject to such | indirect foreign | to 49%
guidelines/terms and conditions as | investment including
specified from time to time by | portfolio and FDI) Government
Ministry  of  Information  and route beyond
Broadcasting. 49% and up to
74%
5.2.11.5 Setting up hardware facilities such
as up-linking, HUB etc.
(1) Setting up of Up-linking HUB/ | 49% (FDI & FII) Government
Teleports
(2) Up-linking a Non-News & | 100% Government
Current Affairs TV Channel
(3) Up-linking a News & Current | 26% (FDI & FII) Government

Affairs TV Channel subject to the
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condition  that the  portfolio
investment from FII/ NRI shall not
be “persons acting in concert” with
FDI investors, as defined in the
SEBI(Substantial ~ Acquisition  of
Shares and Takeovers) Regulations,
1997
5.2.11.5.1 | Other conditions:

(1) All the activities at (1), (2) and (3) above will be further subject to the
condition that the Company permitted to uplink the channel shall
certify the continued compliance of this requirement through the
Company Secretary at the end of each financial year.

(i1) FDI for Up-linking TV Channels will be subject to compliance with
the Up-linking Policy notified by the Ministry of Information &
Broadcasting from time to time.

5.2.12 Commodity Exchanges \ |
5.2.12.1 1 Futures trading in commodities are regulated under the Forward Contracts

(Regulation) Act, 1952. Commodity Exchanges, like Stock Exchanges, are
infrastructure companies in the commodity futures market. With a view to
infuse globally acceptable best practices, modern management skills and latest
technology, it was decided to allow foreign investment in Commodity
Exchanges.

2 For the purposes of this chapter,

(i) “Commodity Exchange” is a recognized association under the
provisions of the Forward Contracts (Regulation) Act, 1952, as
amended from time to time, to provide exchange platform for trading
in forward contracts in commodities.

(i1) “recognized association” means an association to which recognition
for the time being has been granted by the Central Government under
Section 6 of the Forward Contracts (Regulation) Act, 1952

(ii1) “Association” means any body of individuals, whether incorporated or
not, constituted for the purposes of regulating and controlling the

business of the sale or purchase of any goods and commodity
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derivative.

(iv)“Forward contract” means a contract for the delivery of goods and

which is not a ready delivery contract.

(v) “Commodity derivative” means-

e a contract for delivery of goods, which is not a ready delivery contract;

or

e a contract for differences which derives its value from prices or indices

of prices of such underlying goods or activities, services, rights,

interests and events, as may be notified in consultation with the

Forward Markets Commission by the Central Government, but does

not include securities.

5.2.12.2

Policy for FDI
Exchange

in  Commodity

49% (FDI & FII)
[Investment by
Registered FII under
Portfolio Investment
Scheme (PIS) will
be limited to 23%
and Investment
under FDI Scheme
limited to 26% |

Government

5.2.12.3

Other conditions:

(1) FII purchases shall be restricted to secondary market only and

(i)  No non-resident investor/ entity, including persons acting in

concert, will hold more than 5% of the equity in these

companies.

5.2.13

Development of Townships,
Housing, Built-up infrastructure
and Construction-development
projects

5.2.13.1

Townships, housing, built-up
infrastructure  and  construction-
development projects (which would
include, but not be restricted to,

housing, = commercial  premises,
hotels, resorts, hospitals, educational
institutions, recreational facilities,

city and regional level infrastructure)

100%

Automatic
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5.2.13.2 Investment to be made will be subject to the following conditions:

(1) Minimum area to be developed under each project would be as under:
(1) In case of development of serviced housing plots, a minimum land
area of 10 hectares
(i1) In case of construction-development projects, a minimum built-up area
0f 50,000 sq.mts
(ii1)In case of a combination project, any one of the above two conditions
would suffice
(2) Minimum capitalization of US$10 million for wholly owned subsidiaries
and US$ 5 million for joint ventures with Indian partners. The funds would
have to be brought in within six months of commencement of business of the
Company.
(3) Original investment cannot be repatriated before a period of three years
from completion of minimum capitalization. Original investment means the
entire amount brought in as FDI. The lock-in period of three years will be
applied from the date of receipt of each instalment/tranche of FDI or from the
date of completion of minimum capitalization, whichever is later. However,
the investor may be permitted to exit earlier with prior approval of the

Government through the FIPB.

(4) At least 50% of the project must be developed within a period of five years
from the date of obtaining all statutory clearances. The investor/investee
company would not be permitted to sell undeveloped plots. For the purpose of
these guidelines, “undeveloped plots” will mean where roads, water supply,
street lighting, drainage, sewerage, and other conveniences, as applicable
under prescribed regulations, have not been made available. It will be
necessary that the investor provides this infrastructure and obtains the
completion certificate from the concerned local body/service agency before he

would be allowed to dispose of serviced housing plots.

(5) The project shall conform to the norms and standards, including land use
requirements and provision of community amenities and common facilities, as

laid down in the applicable building control regulations, bye-laws, rules, and
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other regulations of the State Government/Municipal/Local Body concerned.

(6) The investor/investee company shall be responsible for obtaining all
necessary approvals, including those of the building/layout plans, developing
internal and peripheral areas and other infrastructure facilities, payment of
development, external development and other charges and complying with all
other requirements as prescribed under applicable rules/bye-laws/regulations

of the State Government/ Municipal/Local Body concerned.

(7) The State Government/ Municipal/ Local Body concerned, which approves
the building / development plans, would monitor compliance of the above

conditions by the developer.

Note:
(1) The conditions at (1) to (4) above would not apply to Hotels & Tourism,
Hospitals and SEZ’s.

(i1) For investment by NRIs, the conditions at (1) to (4) above would not
apply.

(ii1) 100% FDI is allowed under the automatic route in development of Special
Economic Zones (SEZ) without the conditionalities at (1) to (4) above. This
will be subject to the provisions of Special Economic Zones Act 2005 and the

SEZ Policy of the Department of Commerce.

(iv) FDI is not allowed in Real Estate Business.

5.2.14

Credit Information Companies
(CIC)

5.2.14.1

Credit Information Companies 49% (FDI & FII) Government

5.2.14.2

Other Conditions:

(1) Foreign investment in Credit Information Companies is subject to the

Credit Information Companies (Regulation) Act, 2005.
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(2) Foreign investment is permitted under the Government route, subject to
regulatory clearance from RBI.
(3) Investment by a registered FII under the Portfolio Investment Scheme
would be permitted up to 24% only in the CICs listed at the Stock Exchanges,
within the overall limit of 49% for foreign investment.
(4) Such FII investment would be permitted subject to the conditions that:

(a) No single entity should directly or indirectly hold more than 10%

equity.
(b) Any acquisition in excess of 1% will have to be reported to RBI as a
mandatory requirement; and
(c) FlIs investing in CICs shall not seek a representation on the Board

of Directors based upon their shareholding.

5.2.15

Industrial Parks - both setting up | 100% Automatic
and already established Industrial
Parks

5.2.15.1

(i) “Industrial Park™ is a project in which quality infrastructure in the
form of plots of developed land or built up space or a combination
with common facilities, is developed and made available to all the

allottee units for the purposes of industrial activity.

(i1) “Infrastructure” refers to facilities required for functioning of units
located in the Industrial Park and includes roads (including approach
roads), water supply and sewerage, common effluent treatment
facility, telecom network, generation and distribution of power, air
conditioning.

(ii1)“Common Facilities” refer to the facilities available for all the units
located in the industrial park, and include facilities of power, roads
(including approach roads), water supply and sewerage, common
effluent treatment, common testing, telecom services, air conditioning,
common facility buildings, industrial canteens, convention/conference
halls, parking, travel desks, security service, first aid center,

ambulance and other safety services, training facilities and such other
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facilities meant for common use of the units located in the Industrial

Park.

(iv)“Allocable area” in the Industrial Park means-

(a) in the case of plots of developed land- the net site area available for

allocation to the units, excluding the area for common facilities.

(b) in the case of built up space- the floor area and built up space

utilized for providing common facilities.

(c) in the case of a combination of developed land and built-up space-
the net site and floor area available for allocation to the units
excluding the site area and built up space utilized for providing

common facilities.

(v) “Industrial Activity” means manufacturing, electricity, gas and water
supply, post and telecommunications, software publishing,
consultancy and supply, data processing, database activities and
distribution of electronic content, other computer related activities,
Research and experimental development on natural sciences and
engineering, Business and management consultancy activities and

Architectural, engineering and other technical activities.

5.2.15.2

FDI in Industrial Parks would not be subject to the conditionalities applicable
for construction development projects etc. spelt out in para 5.2.13 above,

provided the Industrial Parks meet with the under-mentioned conditions:

(1) it would comprise of a minimum of 10 units and no single unit shall
occupy more than 50% of the allocable area;
the minimum percentage of the area to be allocated for industrial

activity shall not be less than 66% of the total allocable area.
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5.2.16 Insurance

5.2.16.1 Insurance 26% Automatic

5.2.16.2 | Other Conditions:
(1) FDI in the Insurance sector, as prescribed in the Insurance Act, 1999, is
allowed under the automatic route.
(2) This will be subject to the condition that Companies bringing in FDI shall
obtain necessary license from the Insurance Regulatory & Development
Authority for undertaking insurance activities.

5.2.17 Infrastructure Company in the
Securities Market

5.2.17.1 Infrastructure companies in | 49% (FDI & FII) | Government
Securities Markets, namely, stock | [FDI limit of 26 per
exchanges, depositories and clearing | cent and an FII limit
corporations, in compliance with | of 23 per cent of the

5.2.17.2 Other Conditions:

5.2.17.2.1 | FII can invest only through purchases in the secondary market

5.2.18 Non-Banking Finance Companies (NBFC)

5.2.18.1 Foreign investment in NBFC is | 100% Automatic

allowed under the automatic route in

the following activities:

(i) Merchant Banking
(i1) Under Writing

(ii1) Portfolio Management
Services

(iv)Investment Advisory Services
(v) Financial Consultancy
(vi)Stock Broking

(vil) Asset Management

(viii) Venture Capital

(ix) Custodian Services

(x) Factoring
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(xi) Credit Rating Agencies
(xii) Leasing & Finance

(xiii) Housing Finance

(xiv) Forex Broking

(xv) Credit Card Business

(xvi) Money Changing Business
(xvii) Micro Credit

(xviii) Rural Credit

5.2.18.2

Other Conditions:

(1) Investment would be subject to the following minimum capitalisation

norms:

(1) US $0.5 million for foreign capital upto 51% to be brought upfront

(i) US $ 5 million for foreign capital more than 51% and upto 75% to be

brought upfront

1i1)US $ 50 million for foreign capital more than 75% out of which US$
(iii) gn cap

7.5 million to be brought upfront and the balance in 24 months.

(iv)100% foreign owned NBFCs with a minimum capitalisation of US$ 50

million can set up step down subsidiaries for specific NBFC activities,

without any restriction on the number of operating subsidiaries and

without bringing in additional capital. The minimum capitalization

condition as mandated by para 4.6.4 (iii) (b), therefore, shall not apply to

downstream subsidiaries.

(v) Joint Venture operating NBFCs that have 75% or less than 75%

foreign investment can also set up subsidiaries for undertaking other

NBFC activities, subject to the subsidiaries also complying with the

applicable minimum capitalisation norm mentioned in (i), (ii) and (iii)

above and (vi) below.
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(vi)Non- Fund based activities : US $0.5 million to be brought upfront for
all permitted non-fund based NBFCs irrespective of the level of

foreign investment subject to the following condition:

It would not be permissible for such a company to set up any
subsidiary for any other activity, nor it can participate in any equity

of an NBFC holding/operating company.

Note: The following activities would be classified as Non-Fund Based

activities:

(a) Investment Advisory Services
(b) Financial Consultancy

(c) Forex Broking

(d) Money Changing Business

(e) Credit Rating Agencies
(vii) This will be subject to compliance with the guidelines of RBI.

Note: Credit Card business includes issuance, sales, marketing & design of
various payment products such as credit cards, charge cards, debit cards,

stored value cards, smart card, value added cards etc.
(2) Venture Capital Fund (VCF)

A Foreign Venture Capital Investor(FVCI) may contribute upto 100% of the
capital of an Indian Venture Capital Undertaking and may also set up a
domestic asset management company to manage the fund. All such
investments can be made under automatic route in terms of Schedule 6 to
Notification No. FEMA 20. A SEBI registered FVCI can also invest in
domestic venture capital fund registered under the SEBI (Venture Capital
Fund) Regulations, 1996. Such investments would also be subject to RBI
regulations and FDI policy. However, in case the entity undertaking venture
capital fund activity is a Trust registered under the Indian Trust Act, 1882,

FDI would be permitted under the Government route. FVCls are also allowed
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to invest in other companies subject to FDI Regulations.
(3) The NBFC will have to comply with the guidelines of the the relevant
regulator/ s, as applicable
5.2.19 Petroleum & Natural Gas Sector
5.2.19.1 Exploration activities of oil and | 100% Automatic
natural gas fields, infrastructure
related to marketing of petroleum
products, actual trading and
marketing of petroleum products,
petroleum product pipelines, natural
gas/LNG pipelines, market study and
formulation and Petroleum refining
in the private sector, subject to the
existing  sectoral  policy and
regulatory framework in the oil
marketing sector and the policy of
the = Government on  private
participation in exploration of oil and
the discovered fields of national oil
companies
5.2.19.2 Petroleum refining by the Public | 49% Government
Sector Undertakings (PSU), without
any divestment or dilution of
domestic equity in the existing PSUs.
5.2.20 Print Media
5.2.20.1 Publishing of Newspaper and|26% (FDI  and | Government
periodicals dealing with news and | investment by
current affairs NRIs/PIOs/FII)
5.2.20.2 Publication of Indian editions of | 26%  (FDI  and | Government
foreign magazines dealing with news | investment by
and current affairs NRIs/PIOs/FII)
5.2.20.2.1 | Other Conditions:

(1) ‘Magazine’, for the purpose of these guidelines, will be defined as a
periodical publication, brought out on non-daily basis, containing
public news or comments on public news.

(i) Foreign investment would also be subject to the Guidelines for
Publication of Indian editions of foreign magazines dealing with news
and current affairs issued by the Ministry of Information &
Broadcasting on 4.12.2008.

5.2.20.3 Publishing/printing of Scientific and | 100% | Government
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Technical Magazines/specialty
journals/ periodicals, subject to
compliance with the legal framework
as applicable and guidelines issued in
this regard from time to time by
Ministry  of  Information  and
Broadcasting.
5.2.20.4 Publication of facsimile edition of | 100% Government
foreign newspapers
5.2.20.4.1 | Other Conditions:

(i) FDI should be made by the owner of the original foreign newspapers
whose facsimile edition is proposed to be brought out in India.

(i1)) Publication of facsimile edition of foreign newspapers can be
undertaken only by an entity incorporated or registered in India under
the provisions of the Companies Act, 1956.

(i11) Publication of facsimile edition of foreign newspaper would also be
subject to the Guidelines for publication of newspapers and periodicals
dealing with news and current affairs and publication of facsimile
edition of foreign newspapers issued by Ministry of Information &
Broadcasting on 31.3.2006, as amended from time to time.

5.2.21 Security Agencies in Private sector
5.2.21.1 The ‘Private Security Agencies (Regulation) Act, 2005’ regulates the

operations of private security agencies. Under Section 6(2) of the above Act,
“A company, firm or an association of persons shall not be considered for
issue of a licence under this Act, if, it is not registered in India, or is having a
proprietor or a majority shareholder, partner or director, who is not a citizen of
India”. As such, under the provisions of this Act:

e aforeign company cannot be considered for a license under the Act

e only a firm registered in India can be eligible for a license

e to be eligible for a license under the Act, a firm cannot have a foreign

director/partner
e majority shareholder cannot be a foreigner-i.e. foreign shareholding

would be restricted to a maximum of 49% under the Government route
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5.2.22 Satellites — Establishment and operation
5.2.22.1 Satellites —  Establishment and | 74% Government
operation, subject to the sectoral
guidelines of  Department of
Space/ISRO
5.2.23 Telecommunication
Investment caps and other conditions for specified services are given below.
However, licensing and security requirements notified by the Department of
Telecommunications, will need to be complied with for all services.
5.2.23.1 (i) Telecom services 74% Automatic up
to 49%
Government
route beyond
49% and up to
74%
5.2.23.1.1 | Other conditions:

(1) General Conditions:

(1) This is applicable in case of Basic, Cellular, Unified Access Services,
National/ International Long Distance, V-Sat, Public Mobile Radio
Trunked Services (PMRTS), Global Mobile Personal Communications
Services (GMPCS) and other value added Services.

(i1) Both direct and indirect foreign investment in the licensee company
shall be counted for the purpose of FDI ceiling. Foreign Investment
shall include investment by Foreign Institutional Investors (FIls), Non-
resident Indians (NRIs), Foreign Currency Convertible Bonds
(FCCBs), American Depository Receipts (ADRs), Global Depository
Receipts (GDRs) and convertible preference shares held by foreign
entity. In any case, the 'Indian’ shareholding will not be less than 26

percent.

(ii1) FDI in the licensee company/Indian promoters/investment companies
including their holding companies shall require approval of the
Foreign Investment Promotion Board (FIPB) if it has a bearing on the
overall ceiling of 74 percent. While approving the investment

proposals, FIPB shall take note that investment is not coming from
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countries of concern and/or unfriendly entities.

(iv) The investment approval by FIPB shall envisage the conditionality

that Company would adhere to licence Agreement.

(v) FDI shall be subject to laws of India and not the laws of the foreign

country/countries.
(2) Security Conditions:

(1) The Chief Officer In-charge of technical network operations and the

Chief Security Officer should be a resident Indian citizen.

(i1) Details of infrastructure/network diagram (technical details of the
network) could be provided on a need basis only to telecom equipment
suppliers/manufacturers and the affiliate/parents of the licensee
company. Clearance from the licensor (Department of
Telecommunications) would be required if such information is to be

provided to anybody else.

(ii1)For security reasons, domestic traffic of such entities as may be
identified /specified by the licensor shall not be hauled/routed to any

place outside India.

(iv)The licensee company shall take adequate and timely measures to
ensure that the information transacted through a network by the

subscribers is secure and protected.

(v) The officers/officials of the licensee companies dealing with the lawful

interception of messages will be resident Indian citizens.

(vi)The majority Directors on the Board of the company shall be Indian

citizens.

(vii) The positions of the Chairman, Managing Director, Chief Executive
Officer (CEO) and/or Chief Financial Officer (CFO), if held by
foreign nationals, would require to be security vetted by Ministry of

Home Affairs (MHA). Security vetting shall be required periodically

on yearly basis. In case something adverse is found during the
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security vetting, the direction of MHA shall be binding on the

licensee.

(viii) The Company shall not transfer the following to any person/place

outside India:-

(a) Any accounting information relating to subscriber (except for
international roaming/billing) (Note: it does not restrict a

statutorily required disclosure of financial nature) ; and

(b) User information (except pertaining to foreign subscribers

using Indian Operator’s network while roaming).

(ix)The Company must provide traceable identity of their subscribers.
However, in case of providing service to roaming subscriber of foreign
Companies, the Indian Company shall endeavour to obtain traceable
identity of roaming subscribers from the foreign company as a part of

its roaming agreement.

(x) On request of the licensor or any other agency authorised by the
licensor, the telecom service provider should be able to provide the
geographical location of any subscriber (BTS location) at a given point

of time.

(xi)The Remote Access (RA) to Network would be provided only to
approved location(s) abroad through approved location(s) in India.
The approval for location(s) would be given by the Licensor (DOT)

in consultation with the Ministry of Home Affairs.

(xi1) Under no  circumstances, should any RA to the
suppliers/manufacturers and affiliate(s) be enabled to access Lawful
Interception System(LIS), Lawful Interception Monitoring(LIM),
Call contents of the traffic and any such sensitive sector/data, which

the licensor may notify from time to time.

(xiii) The licensee company is not allowed to use remote access facility for

monitoring of content.
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(xiv) Suitable technical device should be made available at Indian end to
the designated security agency/licensor in which a mirror image of
the remote access information is available on line for monitoring

purposes.

(xv) Complete audit trail of the remote access activities pertaining to the
network operated in India should be maintained for a period of six
months and provided on request to the licensor or any other agency

authorised by the licensor.

(xvi) The telecom service providers should ensure that necessary
provision (hardware/software) is available in their equipment for
doing the Lawful interception and monitoring from a centralized

location.

(xvii)The telecom service providers should familiarize/train Vigilance
Technical Monitoring (VTM)/security agency officers/officials in

respect of relevant operations/features of their systems.

(xviii) It shall be open to the licensor to restrict the Licensee Company

from operating in any sensitive area from the National Security angle.

(xix) In order to maintain the privacy of voice and data, monitoring shall
only be upon authorisation by the Union Home Secretary or Home

Secretaries of the States/Union Territories.

(xx) For monitoring traffic, the licensee company shall provide access of
their network and other facilities as well as to books of accounts to

the security agencies.

(xxi) The aforesaid Security Conditions shall be applicable to all the
licensee companies operating telecom services covered under this

circular irrespective of the level of FDI.

(xxi1)Other Service Providers (OSPs), providing services like Call
Centres, Business Process Outsourcing (BPO), tele-marketing, tele-

education, etc, and are registered with DoT as OSP. Such OSPs
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operate the service using the telecom infrastructure provided by
licensed telecom service providers and 100% FDI is permitted for
OSPs. As the security conditions are applicable to all licensed
telecom service providers, the security conditions mentioned above
shall not be separately enforced on OSPs.
(3) The above General Conditions and Security Conditions shall also be
applicable to the companies operating telecom service(s) with the FDI cap of
49%.
4) All the telecom service providers shall submit a compliance report on
the aforesaid conditions to the licensor on 1* day of July and January on six
monthly basis.
5.2.23.2 (a) ISP with gateways 74% Automatic up
to 49%
(b) ISP’s not providing gateways i.e
. ) Government
without gate-ways (both for satellite route beyond
and marine cables) 49% and up to
74%
Note: The new guidelines of
August 24, 2007 Department of
Telecommunications provide for
new ISP licenses with FDI upto
74%.
(c) Radio paging
(d) End-to-End bandwidth
5.2.233 (a) Infrastructure provider | 100% Automatic up

providing dark fibre, right of way,
duct space, tower (IP Category I)
(b)Electronic Mail

(c) Voice Mail

Note: Investment in all the above
activities is subject to the conditions

that such companies will divest 26%
of their equity in favour of Indian

to 49%

Government
route beyond
49%
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public in 5 years, if these companies
are listed in other parts of the world.

5.2.24

Trading

5.2.24.1

(i) Cash & Carry trading | 100% Automatic
Wholesale Trading/ Wholesale
Trading

5.2.24.1.1

Definition: Cash & Carry Wholesale trading/Wholesale trading, would mean
sale of goods/merchandise to retailers, industrial, commercial, institutional or
other professional business users or to other wholesalers and related
subordinated service providers. Wholesale trading would, accordingly, be
sales for the purpose of trade, business and profession, as opposed to sales for
the purpose of personal consumption. The yardstick to determine whether the
sale is wholesale or not would be the type of customers to whom the sale is
made and not the size and volume of sales. Wholesale trading would include
resale, processing and thereafter sale, bulk imports with ex-port/ex-bonded
warehouse business sales and B2B e-Commerce.

5.2.24.1.2

Guidelines for Cash & Carry Wholesale Trading/Wholesale Trading

(WT):

(a) For undertaking WT, requisite licenses/registration/ permits, as
specified under the relevant Acts/Regulations/Rules/Orders of the
State Government/Government Body/Government Authority/Local
Self-Government Body under that State Government should be
obtained.

(b) Except in case of sales to Government, sales made by the wholesaler
would be considered as ‘cash & carry wholesale trading/wholesale
trading’ with valid business customers, only when WT are made to
the following entities:

(D Entities holding sales tax/ VAT registration/service
tax/excise duty registration; or

(IT) Entities holding trade licenses i.e. a license/registration
certificate/membership  certificate/registration under Shops and
Establishment Act, issued by a Government Authority/ Government
Body/ Local Self-Government Authority, reflecting that the
entity/person holding the license/ registration certificate/ membership
certificate, as the case may be, is itself/ himself/herself engaged in a

business involving commercial activity; or
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(IIDEntities holding permits/license etc. for undertaking retail
trade (like tehbazari and similar license for hawkers) from
Government Authorities/Local Self Government Bodies; or

(Iv) Institutions having certificate of incorporation or
registration as a society or registration as public trust for their self
consumption.

Note: An Entity to whom WT is made, may fulfill any one of
the 4 conditions.

(c¢)  Full records indicating all the details of such sales like name of entity,
kind of entity, registration/license/permit etc. number, amount of sale
etc. should be maintained on a day to day basis.

(d) WT of goods would be permitted among companies of the same group.
However, such WT to group companies taken together should not
exceed 25% of the total turnover of the wholesale venture

(e) WT can be undertaken as per normal business practice, including
extending credit facilities subject to applicable regulations.

() A Wholesale/Cash & carry trader cannot open retail shops to sell to the

consumer directly.

5.2.24.2 Trading for exports 100% Automatic

5.2.24.3 E-commerce activities 100% Automatic

5.2.24.3.1 | E-commerce activities refer to the activity of buying and selling by a company
through the e-commerce platform. Such companies would engage only in

Business to Business (B2B) e-commerce and not in retail trading, inter-alia

implying that existing restrictions on FDI in domestic trading would be

applicable to e-commerce as wel

5.2.24.4 Trading of items sourced from | 100% Government
MSE sector

5.2.24.5 Test marketing of such items for | 100% Government

which a company has approval for
manufacture, provided such test
marketing facility will be for a period
of two years, and investment in
setting up manufacturing facility
commences simultaneously with test
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marketing.

5.2.24.6

Single Brand product trading® 51% Government

(1) Foreign Investment in Single Brand product trading is aimed at
attracting investments in production and marketing, improving the availability
of such goods for the consumer, encouraging increased sourcing of goods
from India, and enhancing competitiveness of Indian enterprises through
access to global designs, technologies and management practices.

(2) FDI in Single Brand products retail trade would be subject to the following
conditions:

(a) Products to be sold should be of a ‘Single Brand’ only.

(b) Products should be sold under the same brand internationally i.e.
products should be sold under the same brand in one or more countries
other than India.

(¢) ‘Single Brand’ product-retailing would cover only products which are

branded during manufacturing.

(3) Application seeking permission of the Government for FDI in retail trade
of ‘Single Brand’ products would be made to the Secretariat for Industrial
Assistance (SIA) in the Department of Industrial Policy & Promotion. The
application would specifically indicate the product/ product categories which
are proposed to be sold under a ‘Single Brand’. Any addition to the product/
product categories to be sold under ‘Single Brand’ would require a fresh

approval of the Government.

(4) Applications would be processed in the Department of Industrial Policy &
Promotion, to determine whether the products proposed to be sold satisfy the
notified guidelines, before being considered by the FIPB for Government

approval.

5.2.25

Courier services for carrying packages, parcels and other items which do
not come within the ambit of the Indian Post Office Act, 1898.

5.2.25.1

100% FDI is allowed under the Government route.

% DIPP had recently released a Discussion paper calling for views/suggestions from the stakeholders to
review the extant policy on FDI in Multi-brand Retail
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52252 This will be subject to existing Law i.e Indian Post Office Act 1898 and

exclusion of activity relating to the distribution of letters.

Note:

Minimum capitalization includes share premium received alongwith the face value of the
share, only when it is received by the company upon issue of the shares to the non-resident
investor. Amount paid by the transferee during post-issue transfer of shares beyond the
issue price of the share, cannot be taken into account while calculating minimum

capitalization requirement.
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JCCID

Suggestions for Government of India by Japan Chamber of
Commerce and Industry in India (JCCII) 2010

Introduction

Japan and India have been developing “Strategic and Global Partnership” further for the
deepening of bilateral relations as well as peace and prosperity of Asia and the world. As one of
the representatives of Japanese community in India, | am delighted to embrace that the two
countries share common values of democracy, strong potentials for economic ties and similar
cultural background. We respect India as a long-term partner and friend.

It is an encouraging trend that foreign direct investment from Japan to India and the number of
Japanese companies are increasing rapidly. The member of Japan Chamber of Commerce and
Industry in India (JCCII) has reached 253 this April. We would like to support such a trend, as
it is evident that Japan and India can offer perfect combination and solution with each other in
dealing with such issues as sustainable growth, demographic challenges, infrastructure
development, technology transfer and job-creation, green economy, and so on.

It is with this recognition that we Japanese companies wish to be part of development of India
and seek your guidance and support in order to resolve the issues that we are facing, such as
taxation, visa issues, infrastructure, land acquisition, logistics, and finance. While appreciating
the progress such as the exemption of Special Additional Duty (SAD), there remain many
outstanding issues, and the solution of those issues would be beneficial not only to us but also to
the Indian economy as a whole. As the Indian economy continues a high rate of growth, it would
be all the more important to alleviate the bottlenecks so that the growth potential can be
enlarged aggressively.

Subsequent to the last year’s report, JCCII has compiled “Suggestion for Government of India
2010” for your kind consideration. We sincerely hope that the Suggestions and the subsequent
interactions with the Indian authorities would contribute to the solution of individual issues,
and wish that regular discussions between JCCII and DIPP and other relevant authorities of
India are institutionalized.

5 April 2010
Yasuhiro KAWAMURA

President
Japan Chamber of Commerce and Industry in India

Japan Chamber of Commerce and Industry in India ( JCCII)

Functional Office : Flat No.106, Nilgiri Apartments, 9, Barakhamba Road, New Delhi - 110 001
Tel & Fax_+91-11-4358-6321 E-mail : jccii@jccii.in

( Registered Office : 7, Barakhamba Road, New Delhi - 110 001 )
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1. Tax System

(1) SAD (Special Additional Duty)

- The exemption of Special Additional Duty (SAD) should be applied to CBU (complete built unit)
automobiles for retail.

(2) Transfer Pricing Taxation

- It is necessary to recognize that the function of trading companies is as not a management of
project with risk but a provider of service. APA (Advance Price Agreement) system should be
introduced at an early date. Before the introduction of APA, its draft framework and mechanism
should be disclosed and public comments should be solicited from stakeholders.

(3) GST (Goods Service Tax)

-With the introduction of the Goods Service Tax (GST), we request the complete abolition of
Surcharge (domestic companies 10%, foreign companies 2.5%), Education Cess (3%), and
Central Sales Tax (CST). It is necessary to integrate Work Contract Tax (WCT) and Service Tax
be integrated into GST. WCT and Service Tax are peculiar to construction industry, and make
tax treatment cumbersome and complicated.

-We also request that different tax systems of each state like Octroi and Entry Tax be unified
into GST.

(4) MRP (Maximum Retail Price)

- As for taxation based on Maximum Retail Price (MRP) for imported products, it is unclear how
the “abatement of discount” is calculated. However, regardless the MRP, companies who
imported the products need to take into account possible inflation of actual prices when paying
tax (i.e. deciding MRP), and consequently they pay excessive amount of tax than actual retail
price. It is necessary to replace the tax calculation base from MRP to CIF (Cost, Insurance and
Freight).

(5) DDT (Dividend Distribution Tax)
- Dividend Distribution Tax (DDT) is imposed on the dividend-payer side. However, it should be
imposed on the recipients of dividend in view of the purpose of the taxation.

(6) MAT (Minimum Alternative Tax)

- We do not support the introduction of new Minimum Alternative Tax (MAT) calculation which
is based on gross asset, as suggested in Direct Tax Code (DTC).

Such a calculation would lead to gross tax and create huge obstacles to new companies especially
in manufacturing sector.

- Current MAT system places a heavy burden on new manufacturers which have cost
depreciation from its huge initial investment for equipments e.t.c, Additionally it is proposed
hike in the MAT rates from 15% to 18 % and discontinuation of the provision to carry forward of
MAT credits in DTC. Those become obstacle for the facilitation of investment from Japan
especially from manufacture sector.

2. Visa

As the economic interactions between India and Japan have become more intense, the
number of Japanese companies in India is increasing rapidly, and the visa problems are
becoming all the more serious. We request the following measures:
- To extend the duration of validity by 3 year for employment visas.
- To remove or relax the limitations of employment visa for foreign personnel to the extent of 1 %
of the total persons employed on the project.
- To flexibly relax the 2 year stay requirement when one applies for business visa or employment
visa from Indian mission in the third countries.
- It takes awfully long time and energy to complete the employment visa-extension process
among the Ministry of Home Affairs and FRO/FRRO. It is necessary to speedup the procedure for
applying visa-extension, to systematize or to unify window works, and to clarify and to simplify
the documentation.
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3. Infrastructure

- It is necessary to expand, maintain and improve roads around Chennai and access roads to
Ennore Port. Japanese Chamber of Commerce & Industry Chennai submitted its proposals in
December 2009.

4. Road Permit
- Road permit prevents smooth logistics because of complex procedures. It is necessary to
systematize or to unify window works, and to clarify and to simplify the documentation.

5. e-Waste

- Government of India is now considering the introduction of e-Waste regulation. If “gray” or
used products were subject to the regulation, it would cause confusion or unreasonable
disadvantages to companies without solving the problem of parallel imports and clarifying the
scope of user’s responsibilities. Government of India should consider that end-users bear the cost
for e-Waste just as the Japanese recycle system.

6. Land acquisition

- Indian legislation prescribes that it is possible to collect additional payments from the
purchasers of land even after the acquisition of land is completed. Government of India should
consider how to improve such a rule, as it creates huge obstacles for Japanese companies to make
a planning of their business expansion.

7. Social Security Agreement
- We request an early conclusion of the social security agreement between India and Japan.

8. Logistics Distribution

- It is necessary to simplify and to increase procedural efficiency of custom clearance.

- It is essential to construct better roads and to undertake adequate repair/maintenance of the
existing roads in and around the ICD (Inland Container Depo), as well as to undertake steps to
reduce traffic jam in and around the ICD. Such improvements will help the companies to operate
efficiently without incurring any time lag in distribution due to the traffic jam and damage to the
fragile products such as precision machinery caused by uneven roads. Especially a) Tughlagabad
ICD (Delhi ICD) and b) Patpargang ICD require urgent improvement.

-Companies are required to register the manifest (invoice) of goods with the custom system in
advance before the arrival of the goods. But in case of emergency shipment or if it is handled by
Air Mode from nearby Asian countries, this procedure is practically impossible to comply. If the
registration could not be done in advance, penalty is called and serious delay occurs. We request
to modify the procedure.

9. Financial sector

We request the following measures:

-To ease the restriction of borrowing from Head Office to stabilize the fund management of the
foreign banks and to facilitate their supply of the fund to the domestic market. Currently,
foreign banks in India can borrow the money from Head Office up to ten million dollars or 50% of
its capital.

- To grant permission to foreign banks to open branch offices in metropolitan area in India in a
more liberal and prompt manner.

-To raise the upper limit of foreign direct investment in insurance sector (currently 26% of the
equity share) immediately.

-To abolish the motor pool system in general liability insurance for commercial vehicle, or to
amend the insurance rate.

-To further relax the regulations related to foreign exchange and capital transfer, and to further
simplify and speedup various bank procedures (Especially, the formalities related to foreign
currency remittance and trading). To systematize the procedures of FIRC (Foreign Inward
Remittance Certificate) issue and to simplify procedures of FIRC reissue.

-To remove regulations related to the foreign bank’s operation which restrict the increase in the
number of expatriate. Japanese banks need to increase the number of Japanese expatriate
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flexibly along with the expansion of their business.
- To further relax the regulations related to ECB in order to enable ECB to be used for working
capital.
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Japan Chamber of Commerce and Industry in India (JCCII)
2010 10 13

http://dipp.nic.in/ipr-feedback/Feedback 15 ExistingVenture JCCII_130ctober2010.pdf
UFJ

October 13th, 2010
Subject: Approval of Foreign/ Technical Collaborations in case of Existing
Ventures/ Tie-Ups in India

Japanese Chamber of Commerce and Industry in India (JCCII) is an apex body
representing Japanese affiliated companies in India. We would like to express our
sincere gratitude to the Department of Industrial Policy and Promotion, Ministry of
Commerce & Industry, Government of India, for bringing the discussion paper
regarding the aforementioned subject.

In this context, JCCII sincerely requests the Government of India to abolish all
the FDI regulations stipulated as paragraph 4.2.2 of the Circular 2 of 2010,
completely. JCCII believes that the regulation is far departing from international
business practice and is an interim safeguard measure.

Innovation shows rapid progress nowadays; nature and conditions that a foreign
company demands from Indian partner/ collaborator are also changing accordingly.
Since the NIC four digit codes categorize industries very roughly,
particularly parts of motor vehicles, the regulations are overprotective as
compared to real practice and may lead unreasonable claim by Indian partner/
collaborator.

Five years have passed since the last amendment; the regulations are evidently
losing sight of the original objectives that Indian partners need to be protected from
jeopardy or foul play by their foreign collaborators.

Recently, we have been confronted with frequent occurrence of misuse of the
regulations. Most of such cases are utilized for windfall interests of Indian partners
and those are far beyond the original purpose of the Government of India. Followings
are the cases of misuse:

- Indian JV partner offers a No Objection Certificate or NOC, subject to put
acceptance of contract renewal with the adverse conditions.

- While Indian collaborator is refusing to issue a NOC, it demands Japanese
collaborator but only new technology or know-how but also physical and/or
financial support.

We hope this will receive your due consideration.

Thanking you

Japan Chamber of Commerce and Industry in India ( JCCII )

Functional Office : Flat No.106, Nilgiri Apartments, 9, Barakhamba Road, New Delhi - 110 001
Tel & Fax_+91-11-4358-6321 E-mail : jccii@jccii.in

( Registered Office : 7, Barakhamba Road, New Delhi - 110 001 )
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Law on Technology Transfer

1 - INTELLECTUAL PROPERTY RIGHTS

e Constitutional Rule — art. 5, XXVII, XXVIII and XXIX, of the Constitution of the Federative
Republic of Brazil, of October 5, 1988.

2 — INTELLECTUAL PROPERTY RIGHTS (Invention Patents, Utility Models, Industrial Drawings,
Trademarks, Geographical Markings, Unfair Competition and Technology Transfer and
Franchise Agreements)

e Law no. 4.131, of September 3™, 1962 — provides for foreign capital investment and
remittances abroad, and sets forth other provisions.

e lLaw no. 9.279, of May 14th, 1996 — regulates rights and obligations regarding
industrial property (including amendments provided by Law no. 10.196, of February
14" 2001).

e Decree no. 2553, of April 16", 1998 — regulates articles 75 and 88 through 93 of Law no.
9.279, of May 14™, 1996.

e Decree no. 3.201, of October 6™, 1999 — provides for the lawful concession of
mandatory license in case of national emergency and of public interest provide by
article 71 of Law no. 9.279, of May 14™, 1996 (including amendments provided by
Decree no. 4.830, of September 4t 2003).

e Normative Act no. 135, of April 15" 1997 — provides for legalization and registration of
technology transfer and franchise agreements.

e INPI (National Institute of Industrial Property) Resolution no. 094/2003 — provides for
the period of analysis by the Board of Directors for Technology Transfer, pursuant to
the provisions of articles 221 and 224 of Law no. 9.279, of May 14" 1996.

3 — PROTECTION OF CULTIVAR (OR VEGETABLE OBTENTIONS OR VEGETABLE VARIETIES)

e Law no. 9.456, of April 25, 1997 — sets forth the Cultivar Protection Law and other
provisions.

e Decree no. 2.366, of November 5”‘, 1997 - regulates Law no. 9.456, of April 25”‘, 1997,
which sets forth Cultivar Protection, provides for the National Service of Cultivar
Protection — SNPC, and sets forth other provisions.

4 — COPYRIGHT AND RELATED RIGHTS (INCLUDE SOFTWARE PROTECTION)

e Law no. 9.609, of February 19", 1998 - provides for software intellectual property
protection, its trading within Brazil, and sets forth other provisions.

e Law no. 9.610, of February 19”‘, 1998 — amends, updates and consolidates the law on
copyright and sets forth other provisions.
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e Decree no. 2.556, of April 20", 1998 — regulates the registration provided by article 3
of Law no. 9.609, of February 19" 1998, that provides on the protection of software
intellectual property protection, its trading within Brazil, and sets forth other
provisions.

e Decree no. 4.533, of December 19", 2002 — regulates article 113 of Law no. 9.610, of
February 19", 1998, regarding phonograms, and sets forth other provisions.

5 —-TOPOGRAPHY OF INTEGRATED CIRCUITS

e Chapter Ill of Law no. 11.484, of May 31%, 2007 — provides for incentives to
manufacturing companies of equipment for Digital TV and of semiconducting
electronic components, and for the intellectual protection of topography of integrated
circuits, instituting the Support Program for the Technological Development of the
Semiconductor Industry — PADIS and the Support Program for the Technological
Development of the Digital TV Equipment Industry — PATVD; amends Law no. 8.666, of
June 21%, 1993; and revokes article 26 of Law no. 11.196, of November 21%, 2005.

6 — NON-DISCLOSED INFORMATION (OR CONFIDENTIAL INFORMATION)

e Law no. 10.603, of December 17", 2002 — provides for the protection of non-disclosed
information submitted for approval of product trading, and sets forth other provisions.

7 — PROTECTION OF TRADITIONAL KNOWLEDGE ASSOCIATED WITH GENETIC RESOURCES

e Provisory Measure no. 2.186-16, of August 23", 2001 — regulates item Il of paragraph 1
and paragraph 4 of article 225 of the Constitution, articles 1, 8, item “j”, 10, item “c”,
15 and 16, items “3” and “4” of the Convention on Biological Diversity, and provides
for access to the genetic patrimony, protection and access to associated traditional
knowledge, benefit sharing and access to technology and technology transfer for its
conservation and use, and sets forth other provisions.

e Decree no. 3.945, of September 28™ 2001 - defines the composition of the Council for
the Genetic Patrimony Management and sets forth its rules, upon regulation of articles
10, 11, 12, 14, 15, 16, 18 and 19 of Provisory Measure no. 1.186-16, of August 239
2001, that provides for access to the genetic patrimony, protection and access to
associated traditional knowledge, benefit sharing and access to technology and
technology transfer for its conservation and use, and sets forth other provisions
(including amendments provided by Decree no. 4.946, of December 31*, 2003, Decree
no. 5.439, of May 3", 2005 and Decree no. 6.159, of July 17", 2007).

e Decree no. 5.459, of July 7™ 2005 — regulates article 30 of Provisory Measure no.
2.186-16, of August 23", 2001, instructing sanctions applicable to conduct and
activities harmful to the genetic patrimony or the associated traditional knowledge,
and sets forth other provisions.

8 — Franchise

e Law no. 8.955, of December 15", 1995 — provides for franchising agreement and sets
forth other provisions.
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9 - Tax

Ordinance MF (Ministry of Finance) no. 436, of December 30" 1958 — sets forth
maximum percentage coefficients for royalty deduction, for the exploitation of
trademarks and patents, of technical, scientific, management assistance or assistance
of similar nature, for amortization, considering production type, according to their
importance.
Decree no. 3000, of March 26", 1999 — regulates taxation, inspection, levying and
management of income tax and tax on income of any nature (RIR).
Law no. 10.168, of December 29”‘, 2000 - sets forth intervention contribution in the
economic domain for the purpose of financing the Incentive Program for University —
Corporate Interaction to Support Innovation, and sets forth other provisions (including
amendments provided by Law no. 10.332, of December 19", 2001 and by Law no.
11.452, of February 27, 2007).
Supplementary Law no. 116, of July 31%, 2003 — provides for Tax on Services of Any
Nature, under Municipal and Federal District jurisdiction, and sets forth other
provisions.
Law no. 10.865, of April 30", 2004 — provides for contribution for the Social Integration
Program and the Public Servant Fund, and contribution for the Social Security
Financing levied on import of goods and services, and sets forth other provisions
(P1S/PASEP and COFINS).
Tax on Agreements
1. License for Use of Trademarks, Exploitation of Patents, Manufacturing Process

and Formula

a. Income Tax — IR — 15% (Tax Haven 25%), subject to International Agreements

and Treaties in order to avoid double taxing;

b. Intervention Contribution in the Economic Domain — CIDE — Royalties — 10%;

c. Service Tax —ISS —5%.
2. Technical and Scientific Service Provision

a. Income Tax — IR — 15% (Tax Haven 25%), subject to International Agreements

and Treaties in order to avoid double taxing;

b. Intervention Contribution in the Economic Domain — CIDE — Royalties — 10%;

c. Service Tax —ISS — 5%;

d. PIS (Social Integration Program)/PASEP (Public Servant Fund) — Import — 1.65%;

e. COFINS (Social Security Financing Contribution) — Import — 7.6%
3. Franchise

a. Income Tax — IR — 15% (Tax Haven 25%), subject to International Agreements
and Treaties in order to avoid double taxing;
Intervention Contribution in the Economic Domain — CIDE — Royalties — 10%;
Service Tax — ISS — 5%;
PIS/PASEP — Import — 1.65%;
COFINS — Import — 7.6%.

o oo o
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10 - PREPARATION OF AGREEMENTS

It should be noted that INPI (National Institute of Industrial Property) is a federal government
agency related to the Ministry of Development, Industry and Foreign Trade (MDIC). The
agency’s main purpose is to execute the rules that regulate industrial property and, therefore,
it is responsible for the concession of patents, registration of trademarks, software, industrial
drawings and geographical markings, as well as for the registration of agreements of
technology supply. Although INPI’s role in the registration process is controversial, no doubt
the Institute performs a strict analysis of the terms and conditions provided by the agreements
that are submitted to registration.

The climax of INPI’s intervention in the agreements happened with the publication of
Normative Act no. 15/1975, which has already been revoked. That Normative Act gave the
Institute powers to even determine which clauses may or may not be included in a technology
supply agreement.

Although that Normative Act was revoked in 1993 and Brazilian political and economic context
changed significantly since then, INPI still intervenes in the agreements by verifying whether
the agreed terms and conditions are in line with tax and exchange laws (especially) and with
agreements consolidated by the Institute. In this sense, we highlight some of the main rules
applied by INPI:

e The concept of temporary license or use of technology is not accepted, but
only the definitive transfer (purchase and sale) of technology. Due to that
understanding, clauses that provide for return of technology or confidential
information are not accepted.

e If the agreement is entered into between two related companies (between the
foreign parent company and the Brazilian subsidiary, for instance), payments
must comply with the tax deduction limits provided by Ordinance no.
436/1958 of the Ministry of Finance. If the agreement is entered into by
independent companies, the limits provided by that Ordinance are applicable
only for tax deduction purposes of such payments.

e Technology supply agreements are registered only for the maximum initial
period of 5 (five) years, extendable for another period of 5 (five) years,
provided that the receiving Brazilian company proves its need to maintain
contractual bond.

e Permanent confidentiality obligations are not accepted, and they may be
effective for the validity of the agreement or for the period of 5 to 10 years
after its termination or expiration.

e INPI considers the date of application for registration as the agreement
effective date. Therefore, in practical terms, only the royalties recorded from
the application date may be remitted to the foreign company owning the
technology.

e In case of invoices/agreements related to technical assistance service provision,
the remuneration payable by the Brazilian company must be broken into man-
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hour (or man-day) fee of the foreign company’s technicians, and it is necessary
to inform the estimate period for service provision.

e In mixed agreements regarding technology supply and trademark license or
patent exploitation, INPI requires that payments are centralized in only one
category.

e In practical terms, if the agreement is not in conformity with the rules and
understandings applied by INPI, there will be requirements for the registration
application, which may comprise requests for explanation or even amendment
to the agreement, including review of terms, such as price, validity,
confidentiality, etc. Such requirements, if not met, may result in the denial of
the registration application. Therefore, it is essential that, during the
negotiation process involving this type of agreement, the parties consider the
rules and understandings applied by the Institute, in order to avoid these
problems.

e Another important question is the estimated period to complete the
registration process. From the application date of the registration request of
agreement or invoice (in case of technical assistance service provision), INPI
takes from 30 to 40 days to respond. However, since the Institute generally
issues at least one requirement and the parties have 60 days to meet it, it
takes around 3 to 5 months. Therefore, since payment remittance abroad is
conditioned to the Agreement effective registration (which is completed when
the Registration Certificate is issued by INPI), the parties should consider the
estimate period to complete the process when calculating the estimate period
to receive the payments.

e After completing the registration process, the Certificate issued by INPI should
be submitted to the Brazilian Central Bank for registration, in order to allow
payment remittance abroad.

11 - Situation of Companies from Other Countries

Considering that Brazilian Law makes no distinction, all foreign companies are undergoing
similar situations. INPI, which is responsible for the examination of patent applications, has
today a huge restriction: the difference between the number of applications and its capacity to
examine. The Institute, with 273 inspectors — all of them having at least a master’s degree -,
has 154 pending processes. The result is a long line of patent applications which, up to 2009,
surpassed 9 years.

Regarding pharmaceutical products, patent granting requires prior authorization by ANVISA
(National Agency for Sanitary Surveillance). Therefore, the application must be analyzed by
INPI and, if approved, is sent to ANVISA, which is in charge of its final evaluation. Since the
creation of this mechanism, at least 128 patents granted by INPI were denied by ANVISA.
According to the Agency, these applications did not meet basic requirements for patent
concession: novelty, inventive activity and industrial application.
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ATO NORMATIVO INPI N° 135/97

MINISTERIO DA INDUSTRIA, DO COMERCIO E DO TURISMO
INSTITUTO NACIONAL DA PROPRIEDADE INDUSTRIAL
PRESIDENCIA

Ato Normativo n° 135 de 15 de abril de 1997

Assunto: Normaliza a averbacéo e o registro de contratos de transferéncia de
tecnologia e franquia.

O PRESIDENTE DO INPI, no uso de suas atribuicoes,

CONSIDERANDO que a finalidade principal do INPI é executar as normas que regulam
a Propriedade Industrial, tendo em vista sua fungdo econémica, social, juridica e
técnica; e

CONSIDERANDO que a Lei n.° 9279, de 14 de maio de 1996 (doravante LPI), prevé a
averbacdo ou registro de certos contratos,

RESOLVE:

1. Normalizar os procedimentos de averbacéo ou registro de contratos de
transferéncia de tecnologia e de franquia, na forma da LPI e de legislacdo
complementar, especialmente a Lei n.° 4131, de 3 de setembro de 1962, Lei n.° 4506,
de 30 de novembro de 1964 e normas regulamentares sobre o imposto de renda, Lei
n. 7646, de 18 de dezembro de 1987, Lei n.° 8383, de 31 de dezembro de 1991, Lei n.°
8884, de 11 de junho de 1994, Lei n.° 8955, de 15 de dezembro de 1994 e Decreto
Legislativo n.° 30, de 30 de dezembro de 1994, combinado com o Decreto Presidencial
n. 1355, da mesma data.

l. DA AVERBACAO OU DO REGISTRO

2. O INPI averbara ou registrara, conforme o caso, 0s contratos que impliquem
transferéncia de tecnologia, assim entendidos os de licenga de direitos (exploracédo de
patentes ou de uso de marcas) e os de aquisicdo de conhecimentos tecnoldgicos
(fornecimento de tecnologia e prestacao de servicos de assisténcia técnica e
cientifica), e os contratos de franquia.
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3. Os contratos deverao indicar claramente seu objeto, a remuneragéo ou 0s
"royalties™, os prazos de vigéncia e de execucdo do contrato, quando for o caso, e as
demais clausulas e condi¢cdes da contratacao.

4. O pedido de averbacdo ou de registro devera ser apresentado em formulario proprio,
por qualquer das partes contratantes, instruido com os seguintes documentos:

4.1 original do contrato ou do instrumento representativo do ato, devidamente
legalizado;

4.2 traducédo para o vernaculo quando redigido em idioma estrangeiro;
4.3 carta explicativa justificando a contratacéo;

4.4 ficha-cadastro da empresa cessionaria da transferéncia de tecnologia ou
franqueada;

4.5 outros documentos, a critério das partes, pertinentes ao negdcio juridico;
4.6 comprovante do recolhimento da retribuicéo devida; e

4.7 procuracdo, observando o disposto nos arts. 216 e 217 da LPI

Il. DA PRESTACAO DE SERVICOS DE APOIO

5. A Diretoria de Transferéncia de Tecnologia prestara o servi¢o de apoio a aquisi¢do
de tecnologia, com objetivo de assessorar as empresas brasileiras interessadas em
adquirir tecnologia ou obter licenciamento, no Brasil e/ou no exterior, nas seguintes
areas entre outras:

Na area tecnoldgica:

a) elaborando e colocando a disposi¢cao do governo dos interessados, estudos e
relatorios relativos as contratacdes de tecnologia ocorridas nos diversos setores
industriais e de servicos, com base nas averbacdes levadas a efeito pelo INPI, visando
das subsidios a formulacdo de politicos setoriais e governamentais especificas;

b) elaborando, a pedido de parte interessa, pesquisas especificas quanto a patentes
eventualmente disponiveis para fins de licenciamento, e/ou identificando,
selecionando e indicando fontes de aquisi¢do de ""know kow", dados técnicos ou
assisténcia técnica especifica no exterior, ou no territorio nacional.

Na area contratual:
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a) colocando a disposicdo das empresas domiciliadas no Brasil, dados e
aconselhamentos de técnicos habilitados e com larga experiéncia na analise de
contratos, objetivando subsidiar a negociacdo economia de tecnologia a ser
contratada:

b) colhendo dados e estatisticas quanto a forma de negociagéo e os precos médios
praticados em contratos de licenciamento e de transferéncia de tecnologia em
setores especificos, nos mercados nacional e internacional, colocando-os a
disposi¢ao dos interessados.

lll. DAS DISPOSICOES TRANSITORIAS

6. Ficam revogados os Atos Normativos n. 097, de 29/03/89; n.° 110, de 23/03/93; n.°
112, de 27/05/93; n.* 114, de 27/05/93; n.° 115, de 30/09/93; n.* 116, de 27/10/93 e
de 120, de 17/12/93.

7. Este Ato Normativo entrara em vigor em 15 de maio de 1997.

AMERICO PUPPIN - Presidente
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ORDINANCE MF No 436/58

ORDINANCE MF no 436 of December 30", 1958

This ordinance sets forth maximum percentage coefficients for Royalty deduction for
the exploitation of trademarks and patents, for technical, scientific, management
assistance or assistance of similar nature, for amortization, considering production type,
according to their importance.

The State Ministry of Finance, in the use of its legal attributions and, considering the
provisions of art. 74 and paragraphs 1 and 2 of Law no. 3.470, of November 28", 1958,
regarding royalty deduction for the exploitation of trademarks and patents, for technical,
scientific, management assistance or assistance of similar nature, as well as quotas for
amortization of patent value, for assessment of the companies’ taxable profit, does
hereby resolve:

a) to set forth the following maximum percentage coefficients for the above mentioned
deductions, considering production or activity type, according to their importance:

| — royalties for invention patents, manufacturing processes and formula use, technical,
scientific, management assistance or similar assistance:

15T GROUP - PRIMARY INDUSTRY
PRODUCTION TYPES Percentages

1-ELECTRIC POWER
01 — Production and Distribution 5 %

2-0IL
01 - Oil and its Byproducts 5 %

3 - TRANSPORTATION
01 — Urban Public Transportation 5 %

4 — COMMUNICATION 5 %

5 -TRANSPORTATION MATERIAL

01 — Automobile, Trucks and Similar VVehicles 5 %
02 — Auto parts 5 %

03 —Tires and Inner Tubes 5 %

6 — FERTILIZERS 5 %

7 - PRIMARY CHEMICAL PRODUCTS 5%
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8 — HEAVY METALS INDUSTRY

01 —Iron and Steel 5 %

02 — Aluminum 5 %

9 - ELECTRIC MATERIAL

01 - Transformers, Dynamos and Power Generators 5 %

02 — Electric Engines for Industrial Purposes 5 %

03 — Telephone equipment and devices, Telegraphy and Signs 5 %
10 - MISCELLANEOUS MATERIALS

01 — Tractors and Agriculture Implements 5 %

02 — Equipment, Parts and Spare Parts for Road Construction 5 %
03 — Equipment, Parts and Spare Parts for Extractive and Transformation Industries 5 %
11 - NAVAL CONSTRUCTION

01 — Ships 5 %

02 — Equipments for Ships 5 %

2"° GROUP - TRANSFORMATION INDUSTRY - ESSENTIALS
PRODUCTION TYPES Percentages

1 - PACKING AND PACKAGING MATERIAL 4 %

2 - FOOD PRODUCTS 4 %

3 - CHEMICAL PRODUCTS 4 %

4 - PHARMACEUTICAL PRODUCTS 4 %

5-TEXTILES, THREADS AND SEWING THREADS 4 %

6 — FOOTWEAR AND SIMILAR PRODUCTS 3.5 %

7 - METAL PRODUCTS 3,5 %

8 — CONCRETE AND AMIANTHUS PRODUCTS 3.5%

9 - ELECTRIC MATERIAL 3%

10 - MACHINE AND DEVICES

01 — Machine and Devices for Domestic Use Not Considered Superfluous 3 %
02 — Office Machine and Devices 3 %

03 — Devices for Scientific Purposes 3 %

11 - RUBBER PRODUCTS AND PLASTIC MATERIAL 2 %

12 - HYGIENE AND PERSONAL CARE PRODUCTS
01 — Shaving Products 2 %
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02 — Tooth Paste 2 %
03 — Popular Soaps 2 %

13 - OTHER TRANSFORMATION INDUSTRIES 1 %

Il — Royalties for the use of industrial or commerce trademarks, trade name, or any
other type of production or activity, when the use of trademark or name does not result
from patent, manufacturing process or formula use: 1% (one per cent);

b) maximum percentages shall be payable on operating gross income, in case of public
services lessees, or on products gross income in case of license agreement or assistance
services agreement;

c) in case of payments based on manufactured products, the coefficients set forth as
limit for deductions mentioned in items I and Il of letter “a” shall be applicable on the
manufactured products selling price, each year;

d) gross income shall be adjusted, in the case of letter “c”, including the amount
corresponding to the products manufactured and not sold, based on the last invoice price,
and excluding the amounts added to the gross income of the previous year in the same
manner;

e) for taxation purposes, in each fiscal year from 1959, it shall be added to the taxable
income the differences:

| — between royalty value and other expenses provided by art. 74 of the mentioned Law,
credited or paid in the base year, and the maximum percentages set forth for the
respective deduction, pursuant to letters “b” and “d”;

I1 — between quotas for the constitution of industrial patent depreciation funds,
calculated according to art. 67 of the same Law, and the maximum limit for allowed
deduction, in relation to the gross amount of sold products related to the patent
incorporated to the company’s equity;

f) companies with production type not included in the groups mentioned above may
request its inclusion, upon request sent to the Director of Income Tax Division, and

such companies shall apply the minimum percentage, for due purposes, until such
inclusion is completed.

Lucas Lopes
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MINISTRY OF FINANCE
FEDERAL REVENUE BUREAU

CONSULTATION SOLUTION No 119 of November 12", 2010

SUBJECT: Contribution for the Financing of Social Security - Cofins

SUMMARY: The amounts paid, credited, delivered, used or remitted abroad as royalties for
right to use or exploit inventions, manufacturing processes and formula, and industrial or
commerce trademarks are not subject to Cofins — Import contribution, since they do not
constitute remuneration of services provided by art. 1, paragraph 1, of Law no. 10.865, of 2004.
However, if the remuneration provided by the agreement is not limited to payment of royalties,
and comprises service provision, such as technical assistance, product testing and training, it is
liable to Cofins — Import contribution.

MINISTRY OF FINANCE
FEDERAL REVENUE BUREAU

CONSULTATION SOLUTION No 64 of February 10", 2010

SUBJECT: Contribution for the Financing of Social Security - Cofins

SUMMARY: TRADEMARK OR PATENT LICENSE PAID TO COMPANY DOMICILED
ABROAD. Payment, credit, delivery, use or remittance of amounts to individual or company
residing or domiciled abroad, for simple trademark or patent license, as royalties, with no
service related to such assignment, does not constitute payment of services from another
country, provided by individual or company residing or domiciled abroad, performed in Brazil, or
performed overseas but with results in Brazil, and, therefore, it is not subject to Cofins — Import
contribution. Legal Provision: Law no. 10.865, of 2004, articles 1 and 7, item Il. Subject:
Contribution to PIS/Pasep (Social Integration Plan/Public Servant Fund) TRADEMARK OR
PATENT LICENSE PAID TO COMPANY DOMICILED ABROAD. Payment, credit, delivery, use
or remittance of amounts to individual or company residing or domiciled abroad, for simple
trademark or patent license, as royalties, with no service related to such assignment, does not
constitute payment of services from another country, provided by individual or company residing
or domiciled abroad, performed in Brazil, or performed overseas but with results in Brazil, and,
therefore, it is not subject to PIS/Pasep — Import contribution.

235



	はじめに
	国際的技術移転・資金回収調査 委員会
	調査の全体像
	目次
	I．新興国における技術移転・資金回収をめぐる動向
	1．新興国の位置づけの高まりと技術移転・資金回収に係る課題
	2．対象３カ国との協定・対話枠組み
	2-1．中国との協定・対話枠組み
	2-2．インドとの協定・対話枠組み
	2-3．ブラジルとの協定・対話枠組み


	II．中国における技術移転・資金回収に係る規制及び運用実態と対応状況
	1．中国における技術移転・資金回収に係る指摘事項
	2．中国における技術移転・資金回収に係る問題点及び対応状況の把握
	2-1．中国に関する実態調査のスキーム
	2-2．中国における技術移転・資金回収に係る問題及び対応状況


	III．インドにおける技術移転・資金回収に係る規制及び運用実態と対応状況
	1．インドにおける技術移転・資金回収に係る指摘事項
	2．インドにおける技術移転・資金回収に係る問題点及び対応状況
	2-1．インドに関する実態調査のスキーム
	2-2．インドにおける技術移転・資金回収に係る問題及び対応状況


	IV．ブラジルにおける技術移転・資金回収に係る規制及び運用実態と対応状況
	1．ブラジルにおける技術移転・資金回収に係る指摘事項
	2．ブラジルにおける技術移転・資金回収に係る問題点及び対応状況
	2-1．ブラジルに関する実態調査のスキーム
	2-2．ブラジルにおける技術移転・資金回収に係る問題及び対応状況


	V．中国、インド、ブラジルにおける技術移転・資金回収に係る問題点の整理と対応方策の検討
	1．中国の技術移転・資金回収に係る問題点の整理と対応方策
	1-1．技術輸出入管理条例の問題
	1-2．ライセンス契約の登録に係る問題
	1-3．ロイヤリティに係る海外送金の問題
	1-4．PE 認定課税の問題
	1-5．その他（投資の対価の回収全般）

	2．インドの技術移転・資金回収に係る問題点の整理と対応方策
	2-1．外資参入規制の問題
	2-2．投資の対価の回収に係る問題

	3．ブラジルの技術移転・資金回収に係る問題点の整理と対応方策
	3-1．INPI（国立工業所有権院）の介入
	3-2．ロイヤリティ料率の上限規制
	3-3．技術・ノウハウ供与の契約期間制限
	3-4．秘密保持期間制限
	3-5．ノウハウライセンス制限
	3-6．海外送金規制


	参考資料
	中国関連
	インド関連
	ブラジル関連




